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FLOOD CONTROL PROJECTS AND ESA 


THURSDAY, APRIL 10, 1997 

House of Representatives, 

Committee on Resources, 
Washington, DC and Sacramento, CA. 

The Committee met, pursuant to call, at 12:10 p.m., in room 
1334, Longworth House Office Building, Hon. Don Young (Chair- 
man of the Committee) presiding. 

STATEMENT OF HON. DON YOUNG, A U.S. REPRESENTATIVE 
FROM ALASKA; AND CHAIRMAN, COMMITTEE ON RESOURCES 

The Chairman. Good afternoon — good morning. It depends on 
which side of this dais that you are sitting on. Those in Sac- 
ramento, it is good morning, and, of course, here it is good after- 
noon. 

The Committee on Resources will come to order. Today, the Com- 
mittee will try something new. As we sit here in the capital of our 
country in Washington, DC, we will hear testimony from citizens 
sitting in the State capital of Sacramento, California, through the 
use of teleconference technology. 

While this technology is not new, it is new to the House of Rep- 
resentatives. We have only had the capability to use telecon- 
ferences for the past few years. This will be the first time the Com- 
mittee on Resources held a hearing through teleconference. 

Today, we will hear from several citizens, who were victims of 
the severe flooding in California this past December and January, 
regarding how the Endangered Species Act has impacted their abil- 
ity to protect themselves from fioodwaters. 

Ordinarily, for the Full Committee to have the opportunity to 
hear their firsthand stories, it would require many of them to 
spend a great deal of time and money to travel a long distance to 
appear before us on this Committee. The Committee could go to 
California but, again, at great cost to the Committee and only dur- 
ing the district work period. 

I am particularly proud today to be able to take the testimony 
of nine individuals with firsthand knowledge of the issue before the 
Committee through the use of this wonderful medium. This hearing 
is extremely important, not only to California, but to every area in 
the country that may someday face flooding. 

Whether it is down in Louisiana or in the northern end of Min- 
nesota, as is happening today, the ability to build, repair, and re- 
construct and maintain levees and other flood protection facilities 
is vital to the safety of millions of Americans. 

( 1 ) 
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At this point, I would like to yield the remainder of my time to 
a leader in this area, Congressman Richard Pombo, to make an 
opening, brief statement and introduce our witnesses from Cali- 
fornia. Mr. Pombo. 

STATEMENT OF HON. RICHARD POMBO, A U.S. 

REPRESENTATIVE FROM CALIFORNIA 

Mr. Pombo. Thank you, Mr. Chairman. I would like to take this 
opportunity to welcome the witness panels that are testifying today 
from Sacramento. It is new technology. I expect everything will go 
well in doing this. It was our idea over the past couple of years to 
try to bring more people into the process and to try to allow more 
real people who don’t normally have the opportunity to testify be- 
fore a congressional Committee to have that opportunity. This new 
technology allows us that opportunity. 

I would like to welcome you to this hearing today. And on our 
first panel, Mr. Chairman, we have Mr. Brent Hastey, who is the 
Third District Supervisor from Yuba County; Mr. Dante Nomellini, 
who is the Central Delta Water Agency; Mr. Norm Yenni from 
Sonoma, California; Dr. Jeffrey Mount, who is a Professor of Geol- 
ogy from Davis, California; and Mr. Christopher Lee, who is a 
Trustee of the Reclamation District 556 from Walnut Grove, Cali- 
fornia. Welcome today, and thank you very much, Mr. Chairman. 

The Chairman. OK. At this time, I will recognize Mr. Calvert — 
if he would like to comment from California also. 

STATEMENT OF HON. KEN CALVERT, A U.S. REPRESENTATIVE 
FROM CALIFORNIA 

Mr. Calvert. Thank you, Mr. Chairman. I appreciate you having 
this hearing today. In the first year that I was elected to Congress, 
we had a flood in Riverside County along the Santa Margarita 
River. It caused many millions of dollars in damage, and, in fact, 
several Marine Corps helicopters were destroyed at Camp Pen- 
dleton because of dike failure. 

We have a gentleman here who is going to testify in one of the 
panels from Riverside County, Mr. Frank Peairs, and I look for- 
ward to his testimony because even though the news, of course, is 
about northern California, we have problems in southern Cali- 
fornia; in fact, all over the United States because of lack of mainte- 
nance of flood control channels cause potential great harm and 
have caused harm to the public safety to Americans. So I thank 
you very much for having this hearing. 

The Chairman. Thank you, Mr. Calvert. Mr. Dooley — Cal Dooley. 

STATEMENT OF HON. CALVIN DOOLEY, A U.S. 

REPRESENTATIVE FROM CALIFORNIA 

Mr. Dooley. Thank you, Mr. Chairman. I appreciate you holding 
this hearing. I think the overriding objective here is how do we bal- 
ance the application of the Endangered Species Act with a need to 
ensure we are not infringing upon those issues related to health 
and safety. 

I would also at this time like to ask for unanimous consent that 
any Democratic members can have their statements inserted into 
the record, as well as a statement by my colleague, Gary Condit 



3 


from California, that he would also like to have entered into the 
record. 

The Chairman. Without objection. 

[Statement of Mr. Condit follows:] 

Statement of Hon. Gary A. Condit, a U.S. Representative from California 

Good Morning. 

I want to thank the Committee for allowing me to present testimony today. I look 
forward to working with you during this process as we work on finding solutions 
to real life problems that we all face during times of crisis. 

As the Committee is aware, the state of California, and in particular the 18th 
Congressional District, was severely impacted hy this year’s earlier flood disaster. 
As you know, a tremendous amount of federal resources have heen and continue to 
he expended in response to this flood event. Although it is true that this was a flood 
event of monumental proportions, and that only so much can he addressed by a 
human response, I believe that much can be done to better address the long term 
flood protection needs of California, and in particular of the Central Valley. It is my 
hope that some of the solutions which we propose will better enable the federal gov- 
ernment to provide a high level of flood protection so as to better enable us to avoid 
the fiscal and human costs associated with future flooding of this magnitude. I know 
that it is a shared goal of all of us that the federal government provide a high level 
of assistance, instead of obstacles in the regulatory process. 

To this end, a key issue involving levee and flood control system protection that 
must be addressed is the need to waive portions of the Endangered Species Act so 
that repairs and improvements to the system can take place. This waiver must go 
beyond the period of the Spring snow melt, as proposed by the Department of the 
Interior, as many of the repairs will not be completed by that time. Additionally, 
any waiver of the Act must include maintenance of the levee systems. I am working 
closely with Representatives Fazio, Herger and Pombo on various proposals includ- 
ing H.R. 478 and H.R. 1155, aimed at accomplishing these goals, and am hopeful 
that the Committee will address these concerns in a Bill. 

To close, let me give you an example I have used before of why legislation is need- 
ed. The 1995 flood in the City of Newman was caused by the nearby rain-swollen, 
debris-filled Orestimba Creek. Similar circumstances along the Pajaro and Salinas 
Rivers caused extensive damage to Monterey and Santa Cruz Counties as well. 

For years, officials in these communities have been consulting with officials from 
the Army Corps of Engineers and the U.S. Fish and Wildlife Service to receive au- 
thorization to remove the brush and debris from these waterways. It took over a 
year to receive permits for two portions of the Orestimba Creek, because of the cum- 
bersome consultation process related for protection of the Elderberry bush, habitat 
for the Valley Elderberry Longhorn Beetle. It is expected to take as long to clear 
the debris-filled section of Orestimba Creek that is responsible for the Newman 
flood, regardless of the need to avert future disasters of this kind. 

Pajaro and Salinas River Flood Control District officials never reached agreement 
with the Fish and Wildlife Service regarding protection of an ivy plant, and, as a 
result suffered a fate much worse than the City of Newman. 

While some people may not agree that the problems associated with these exam- 
ples are a result of the Endangered Species Act, I can say first hand that they are 
a major contributor to the problems these communities and businesses in my dis- 
trict face every day with the way ESA law is currently administered. 

Thank you again for allowing me this time. 

The Chairman. And, Mr. Vento, do you have any statements at 
this time? 

STATEMENT OF HON. BRUCE VENTO, A U.S. REPRESENTATIVE 

FROM MINNESOTA 

Mr. Vento. Well, Mr. Chairman, thank you for the opportunity 
and for holding the hearing. I understand that there is some con- 
troversy that surrounds the application of the Endangered Species 
Act as it deals with various projects. But my observations with re- 
gards to whether it is bridges, or flood projects — I guess this is 
principally a flood project — is that it is a normal course in terms 
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of application time and advanced planning for these that becomes 
very important. 

We know that water projects per se are subject to a study — feasi- 
bility studies, obviously, with regard to improvement and repair 
that may — but there are various types of waivers that are available 
and should be utilized. I mean, obviously, life is complicated in 
1997. I don’t know that we need to apologize for that as we gain 
more responsibility and expect more out of our resources. 

But I am interested in looking at this to see if there are solutions 
to difficulties that are arising. Quite candidly, I think all of us are 
served better by that, rather than trying to find, as it were I think, 
and some of us suspect — I know there is some concern about the 
fact that we not scapegoat a specific law. 

One of the problems I think that has repeatedly occurred with 
the Endangered Species Act, Mr. Chairman — it is a powerful law 
and an important law — but that, frankly, other environmental laws 
and procedures are not used, and so this becomes sort of the last 
resort sort of aspect. And I think that it really indicates some seri- 
ous flaws in terms of updating processes for projects and for our 
consideration; for instance, using NEPA or using EIS’s more effec- 
tively, or the planning processes and procedures that we have in 
place. 

I think that is what is really indicated by this, and I hope that 
this hearing will be helpful in terms of trying to work toward an 
overall solution with regards to these issues rather than keeping 
to heap criticism on what I think is an important law. 

The Chairman. Well, I would somewhat agree with the gen- 
tleman, but I can also suggest that anytime a bureaucracy has au- 
thority to do what the Congress never intended it to do and mis- 
uses that to allow people to be actually flooded, I think that is in- 
appropriate. And I can suggest for those who are in Sacramento, 
I am well aware of your area. My brother lives in Woodland. My 
other brother lives in Meridian. We were faced with floods in ’38, 
’39, and ’40. I went through those. My niece got flooded in Meridian 
this year. 

We very nearly got flooded, and a lot of it is because of the lack 
of maintenance of those levees, especially the one right above our 
place. It very near the bubble came out, and it was because they 
had not been able to maintain that levee. And I am not particularly 
happy right now with the Act as it is in place. We can have our 
differences of opinion — the gentleman — we are wasting time now. 
I just want to suggest 

Mr. Vento. Well, I don’t want to 

The Chairman. Your time is up. 

Mr. Vento. Well, Mr. Chairman, I would feel remiss if I didn’t 
mention coming from Minnesota that the 

The Chairman. You have a few floods too but not like 

Mr. Vento. [continuing] — Red River of the north is now 

The Chairman. The gentleman from — excuse me — the gentleman 
from California. 

Mr. Vento. [continuing] — many feet over, and we are concerned 
about floods too. 

The Chairman. I yield to the gentleman from California. 
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Mr. POMBO. Mr. Chairman, at this time, I would like to ask 
unanimous consent that our colleague, Mr. Wally Merger, whose 
area was also impacted by the floods, be allowed to sit on the dais. 

The Chairman. Without objection. Where is Mr. Merger? You 
shouldn’t be standing back there, Mr. Merger. Are you trying to 
make a grand entrance? Just get up here. We also have — Mr. 
Radanovich has joined us too, and he is on the Committee. And I 
welcome both of you. Do either one of you have a statement before 
we get started? Gentlemen, either one of you want to comment be- 
fore we get started? 

[Statement of Mr. Merger follows:] 

Statement of Hon. Wally Herger, a U.S. Representative erom Calieornia 

Thank you, Mr. Chairman, and members of the Resources Committee, for this op- 
portunity to share my testimony regarding HR 478, The Flood Prevention And Fam- 
ily Protection Act Of 1997. 

HR 478 restores proper balance to the Endangered Species Act by placing human 
life as the top priority, ahead of bureaucratic red tape. The ESA was never intended 
to compromise human life, yet that is exactly what happens each time a levee or 
other needed flood control project is postponed or delayed because the ESA requires 
extensive delays for studies on endangered species and subsequent species mitiga- 
tion projects. The ESA has established mitigation as a priority over protecting 
human life. We need HR 478 to return the proper balance. 

This issue can be summed up in the very real story surrounding the January 2, 
1997 levee failure on the Feather River, in the community of Arboga, near 
Olivehurst, California. 

Since 1986, California Reclamation District 784 otherwise known as RD 784, has 
attempted to complete reconstruction on the Feather River levee system. In 1990, 
a US Army Corps of Engineers report determined repairs should occur on the 
Arboga levee as expeditiously as possible, stating, “... Loss of human life is expected 
under existing conditions (without remedial repairs) for major flood events.” 

Despite this acknowledgment, more than six years passed before permission was 
finally granted to begin repairs. Instead of repairing the levee, in the years 1990 
to 1996, RD 784 spent more than $10 million on ESA mitigation required by the 
Corps before the project was finally put out for bid in 1996. When the levee broke, 
three people were killed, 32,000 were driven from their homes, and 25 square miles 
of property and habitat were flooded. 

RD 784 officials have concluded that, not only did bureaucratically imposed red 
tape contribute to the levee’s failure, but mitigation required prior to construction 
also undermined the levee’s integrity. Even before the levee broke, RD 784 officials 
argued effective maintenance of levees — namely: clearing brush, repairing cracks, 
and controlling rodent populations that burrow into levees — conflicted with efforts 
to establish wildlife habitat. The district also disagreed with a required wetland site 
they were forced to build within 600 feet of the levee. Because of the soil conditions 
unique to the levee’s location, water from the 17-foot-deep pond was free to seep 
from the pond to the levee, increasing chances of catastrophic levee failure. 

If HR 478 had been in place, this tragedy could possibly have been avoided. No 
one was surprised by the failure of the Feather River levee. Federal and local offi- 
cials knew the levee needed structural repairs, but ESA mitigation requirements 
mandated that, instead of proceeding directly with construction, officials were re- 
quired to waste time and money on unnecessary studies and delaying mitigation 
projects. From 1991 to 1994, officials were forced to perform studies to determine 
what mitigation would be needed for 43 elderberry bushes found on the levee even 
when the bushes held no evidence of housing even one endangered elderberry beetle. 
From 1994 to 1995 officials were then forced to plant over 7,500 stems of elderberry 
bushes on a $10 million, 80-acre mitigation site on the Feather River side of the 
levee. This mitigation site was eventually washed away in the January floods. 

Now, in spite of all they have gone through, residents of RD 784 may also be re- 
quired to add an additional eight acre mitigation site to their levee project that will 
cost an additional $200,000. 

What really caused the levee to break? It is true that construction on the levee 
was not scheduled to begin until spring 1997 and spring 1998. According to the 
Corps, the project was divided into increments with different phases of the project 
scheduled to be completed at different times along the way. The timeline for these 
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phases, however, was dictated by regulations mandated by the ESA. It was the ESA 
that mandated all mitigation be completed first, before the contract for engineering 
work was put out for bid six years after the Corps had determined “loss of human 
life [was] expected under existing conditions.” 

By favoring mitigation before construction opponents establish a policy that levees 
and similar flood control projects are habitat first, when in fact the primary purpose 
of levees, according to federal regulations, is to provide flood control in order to pro- 
tect human life. 

The fact is, animals also benefit from a properly managed levee system. When lev- 
ees fail and flood waters rage, animal habitat is also destroyed. 

Mr. Chairman, the facts surrounding this legislation are very clear. Species miti- 
gation delayed construction on the Feather River levee by preempting and excluding 
all other activities. HR 478 will remove this red tape as an obstacle to saving 
human lives. This legislation allows us to maintain levees without having to wait 
six years to perform necessary repairs. 

The ESA was not intended to endanger human life. Protecting human life and 
protecting endangered species are not mutually exclusive. 

HR 478 protects human life, it protects animal habitat and it returns common 
sense to the Endangered Species Act. 

Mr. Chairman, the facts are clear. Most of the suffered losses to both habitat and 
human life could have been prevented. Had proper flood control maintenance activi- 
ties been permitted and not deferred until losses were already occurring not only 
would my constituents have saved their property, but they would be alive today. 

The Chairman. In that case, we will bring up our first witnesses. 
I believe it will be Mr. Brent Hastey, Third District Supervisor, 
Yuba County, Marysville, California. Mr. Brent, you will be the 
first witness to appear on this teleconference. Welcome. 

STATEMENT OF BRENT HASTEY, THIRD DISTRICT 
SUPERVISOR, YUBA COUNTY, MARYSVILLE, CALIFORNIA 

Mr. Hastey. Great. Thank you, Mr. Chairman. Thank you for al- 
lowing me this time to come before you today. It is an honor to be 
the first witness in a televised hearing. 

Yuba County is in northern California, and it is bounded by the 
Feather and Bear Rivers and bisected by the Yuba River. Histori- 
cally, the area has been subject to massive floodflows about every 
10 years. Since the 1860’s, there has been a continuous effort to 
provide and improve flood protection for the area. The early efforts 
were to build levees and provide flood channel capacity to safely 
pass floodflows. Later efforts included flood storage reservoirs, and 
the current efforts are primarily to maintain and restore existing 
levees and floodways. 

Although the levee and floodway systems are manmade tools to 
protect the resources of the area, overzealous governmental regu- 
lators have lost sight of their intended purpose and have dictated 
that their primary purpose be wildlife habitat. This often has de- 
layed, increased the cost, restricted, and, in some cases, stopped 
needed maintenance activities. 

The Yuba River since the early 1860’s has been impacted by up- 
stream hydraulic mining debris. Although the California Debris 
Commission was created by Congress to deal with the problem and 
major efforts were made, the continued downstream movement of 
this mining debris reduces the lower river channel capacity. 

Until about 10 years ago, local aggregate companies each sum- 
mer harvested sand and gravel from the accumulated river bars. 
Regulatory agencies either prohibited or made the process so cum- 
bersome that this practice had stopped, and the channel capacity 
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continuously degrades. It now takes three Federal and one State 
permit to harvest accumulated material from within the floodway. 

What was previously done at no cost to the Federal Government 
will probably now require the expenditure of $3 to $5 million for 
the government to carry out its obligations under the Federal Cali- 
fornia Debris Commission Act just to correct the loss of channel ca- 
pacity from the January ’97 flood. 

The routine levee maintenance in California is generally carried 
out by locally funded Levee or Reclamation Districts with limited 
staff and resources. A number of the districts only have part-time 
staff and do not even have an office. Obtaining permits and com- 
plying with environmental regulations becomes a major and some- 
times overwhelming task for these local districts, taking scarce re- 
sources that would otherwise have gone to provide essential main- 
tenance to levees and floodways. 

Since 1988, there has been a major effort to restore the existing 
levee system to the level of protection the levees were constructed 
to provide. This work is not new construction or betterment, but 
simply major maintenance to existing levees. The environmental 
assessment for this work identified 43 clumps of elderberry bushes, 
made up of 1,538 stems that would be disturbed by the levee res- 
toration work. The elderberry bush is habitat for the endangered 
Valley Longhorn Elderberry Beetle. 

The required mitigation before any of the identified maintenance 
work could be undertaken was to create a 76 acre, $1.9 million 
mitigation-site. The January ’97 floods caused damage to the miti- 
gation-site, requiring $0.4 million in repair. This brings to date 
$2.3 million for mitigation of 43 clumps of elderberries, or $55,800 
per clump, or $1,495 per elderberry stem. 

The assessment also included seven acres of emergent marsh. 
This was due to the fact that when high water is against the lev- 
ees, some of it seeps through the levee. In Fish and Wildlife’s esti- 
mation, this seepage creates wetlands that need to be mitigated. 
Taking this logic to its fullest, one must assume that the 27 square 
miles of Yuba County that went underwater will now need to be 
mitigated. Water seeping through the levee at high water is a fail- 
ure of the flood control system and should not need to be mitigated. 

As a result of the ’97 flood, the U.S. Army Corps of Engineers 
has identified several additional levee sections needing major main- 
tenance and have indicated that this work on existing levees will 
require the development of an additional 69 acres of mitigation. 

If the previous cost of $25,000 per acre holds, this will be an ad- 
ditional $1,725 million or a mitigation cost in excess of $4 million 
to maintain about 29 miles of existing levees. The mitigation cost 
to maintain 29 miles of existing manmade flood control levees will 
be approximately $138,000 per mile. 

We frequently hear from the resource and regulatory agencies 
that the ESA does not need reformed and that its problems can be 
corrected administratively. We have not found this to be true. As 
an example, the January 1997 California floods resulted in three 
levee breaks in Yuba County and one in adjacent Sutter County. 

Secretary of Interior Babbitt suspended the requirements of ESA 
so the levee breaks could be expediently restored to prevent further 
flooding. The resource agencies agreed that the water flowing 
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through the levees could be stopped with minimal consultation. 
However, before full repair of the levee break was made, the full 
consultation process would have to take place. 

The resource agencies said that mitigation for the substantial 
habitat loss was not necessary for the levee break, but the impact 
from repairing the levee break had to be fully mitigated. In spite 
of these assurances from the Secretary of Interior, as part of re- 
pairing the three levee breaks in Yuba County and one break in 
Sutter County, it is being required that an additional eight acres 
of mitigation-site, at an estimated cost of $200,000, be provided for 
closing the levee breaks. 

Although the Administration continues to give assurances that 
the ESA works and any problems can be corrected administra- 
tively, the end results show otherwise. The policies of the multitude 
of governmental agencies implementing the ESA are diverse and 
independent of each other. Without amendments to the ESA, we 
see little hope for it ever being reasonably implemented. 

As an example, it does not seem justified to require mitigation 
at a 5-to-l ratio for maintaining an existing manmade levee that 
protects not only human life and private and public property, but 
extensive amounts of wildlife habitat; nor does it seem justified to 
be required to mitigate for fully closing the hole in a broken levee 
that cost the lives of three people, the displacement of 40,000 peo- 
ple, and the loss of many hundreds of homes and several hundred 
million dollars of damage to public and private facilities. We urge 
your passage of this bill. Thank you for your time to speak with 
you today. I will be available for questions at your convenience. 

[Statement of Mr. Hastey may be found at end of hearing.] 

The Chairman. I thank you, Mr. Hastey. We will continue with 
the witnesses until we are finished, and at that time, the panel will 
ask questions. At this time, I would also like to have Mr. Pombo 
take the Chair, and I will probably be back a little later. I have 
another appointment. Mr. Pombo, will you please take the Chair? 

Mr. Pombo. [presiding] Thank you. The next witness would be 
Mr. Dante Nomellini. 

STATEMENT OF DANTE NOMELLINI, CENTRAL DELTA WATER 
AGENCY, STOCKTON, CALIFORNIA 

Mr. Nomellini. Members of the Committee, my name is Dante 
John Nomellini. I am an attorney from Stockton, California. I serve 
as co-counsel for the Central Delta Water Agency, which is an um- 
brella group, speaking on behalf of the local reclamation districts, 
a number of which I serve as secretary and counsel. 

The issue that I see is whether or not we should be imposing en- 
vironmental restraints, including Endangered Species Act restric- 
tions, on maintenance of existing levee systems, systems that have 
been in place for many years. These levees were built by our fore- 
fathers in accordance with plans. Many of them were built with the 
help of the Corps of Engineers. They are project levees. 

The local maintaining agencies have been given the duty to 
maintain these facilities. And what we are embarking on right now 
is a contest between the duty of the local agencies to carry out 
their functions and the duties of environmental organizations to 
protect endangered species and other aspects of the environment. 
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Vegetation, in particular, which, in some cases, involves endan- 
gered species — some cases it does not — but vegetation on levees 
create an additional risk of flooding. It impairs levee inspection. It 
impairs the ability to react in an emergency. 

In the recent flood when we had to put plastic down on the lev- 
ees and sandbags, we had to put crews in by hand to clear the 
vegetation out of the way. That takes crucial minutes and hours of 
time that could be the difference between the levee failure and sav- 
ing it. Additionally, the vegetation under the water, of course, 
when the water is up to a high level cannot be removed at the time 
of the emergency. 

What I urge you people to do is remove the environmental re- 
strictions on maintenance of existing levee systems. And I don’t 
think there should be a debate as to what constitutes maintenance. 
We use the term rehabilitation. Levees sag. They slump and some- 
times your repairwork has to actually take the form of widening 
the levee or raising it somewhat, not necessarily putting it back ex- 
actly the same. 

But there is no sense to putting our environmental resources in 
competition with our limited flood control resources. The local dis- 
tricts, as the previous speaker said, do not have the ability to gen- 
erate the funds to go through these environmental processes. 

And I would submit that we shouldn’t require the maintenance 
of existing facilities to be subjected to these obstacles. Let us take 
our limited flood dollars and see if we can’t do the most work we 
can for the dollar, the biggest bang for the buck. Let us take our 
environmental regulatory dollars and point them in a different di- 
rection. 

We would be better off spending money to put habitat off of the 
levee in reserves or by different policies that encourage landowners 
to foster the habitat and not put it in competition with our levee 
function. 

Let us take an elderberry bush on the levee. That bush is there. 
It propagates itself There is going to be another bush right next 
to it. We can’t work around it. In order to remove it, we have to 
consult — plant another bush someplace else. Eventually, we are 
going to have to destroy that elderberry bush. Whether it is in an 
emergency or part of routine maintenance, we will destroy it. 

So our regulatory environmental investment in that bush is 
going to be gone, and we will have spent thousands of dollars con- 
sulting, debating, mitigating back and forth, and, essentially, we 
are wasting limited dollars at the local. State, and Federal level. 
Thank you. 

[Statement of Mr. Nomellini may be found at end of hearing.] 

Mr. POMBO. Thank you. At this point, I would also call on Mr. 
Norman Yenni. 

STATEMENT OF NORM YENNI, SONOMA, CALIFORNIA 

Mr. Yenni. Good morning, California; good afternoon, Wash- 
ington. My name is Norm Yenni. I am a fourth generation farmer 
in Sonoma County, California. My brother and I farm dryland hay 
and grain on 2,300 acres of diked baylands along the north shore 
of San Pablo Bay. The land was leveed off in the late 1870’s and 
has been in crops or pasture ever since. 
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There are another 12 to 14,000 acres in this area similar to ours 
used in agriculture. A wide variety of wildlife on these lands have 
peacefully co-existed with the farming practices for generations. 

Since this is tideland, ongoing maintenance of our levees is es- 
sential to protect the land from high tides and stormwater runoff. 
The work is slow and costly, but it is also necessary. 

Poor maintenance of levees can result in seepage, overtopping, 
and even levee breaches. This translates into lost crops, delayed 
planting, damaged equipment, reduced habitat for wildlife, and 
could even take human life. Saltwater intrusion can cause crop 
damage years after the actual flooding event. 

Prior to 1980, no one was very concerned about farmers main- 
taining their property. In 1984, our Soil Conservation Service got 
a levee maintenance permit for the landowners of the area from 
the Corps of Engineers. Then in May of 1990, the Soil Conservation 
Service applied for renewal of that permit. The Corps granted a 
one-year extension, but the permit itself was returned for more de- 
tailed information. And the same thing happened in ’91 and ’92. 

After three years of extensions and reapplications, the Corps de- 
nied further extensions, and we felt that the permit may never be 
issued. In October of 1993, Congresswoman Lynn Woolsey assigned 
one of her aides to expedite the permit process. 

From this point on, the key sticking point was the Endangered 
Species Act. Specifically, the salt marsh harvest mouse, which may 
exist in our area, and the clapper rail are both considered as en- 
dangered. The U.S. Fish and Wildlife Service declared that we 
must mitigate for 71 acres of lost species habitat; that being the 
borrow areas, where mud is excavated, adjacent to the levees. 

As landowners, we contend that the borrow areas are the same 
as they were 120 years ago. Siltation heals and restores the borrow 
area long before the need to excavate more materials, and the lev- 
ees have not been moved. Thus, any habitat taken was done years 
ago, and the impaired habitat has been a static figure. What we 
are talking about could be termed retroactive mitigation. 

Collectively, the farmers of this area provide hundreds of acres 
of nonfarmed wetlands in the form of ditchbanks and lowlands. Nu- 
merous species use our cropland for food and shelter. Our ongoing 
practice of digging borrow ditches creates tidal flow essential to the 
health of a salt marsh. Often, borrow ditches are the only channel 
of tidal flow. They also reduce mosquito populations by draining 
ponded areas. Our levees and farmlands serve as a highwater ref- 
uge to those species living in the berm areas. But none of this ne- 
gated the demand for mitigation. 

The mitigation, which is still in progress today, is to the tune of 
half a million dollars. All this so we can spend more of our own 
money to protect our property. The landowners rejected the pro- 
posal. 

Fortunately, our congressional aide and the U.S. EPA were work- 
ing behind the scenes looking for a solution. They convinced the 
agencies and several other groups to pool their resources already 
planned for wetland enhancement and credit this restoration to our 
permit mitigation. After five years, that was the plan that we fi- 
nally settled on. 
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But as for myself and my neighbors, the settlement came too 
late. For two years, we couldn’t do any levee maintenance. We ex- 
perienced serious flooding in 1995, most of which could have been 
avoided. Water coming over the top of our levees flooded two-thirds 
of our ranch, destroying what crop was planted, and delaying fur- 
ther planting until late in the season. 

If we had been allowed to do the type of maintenance which we 
practiced for the last 100 plus years, much of this flooding never 
needed happened. If we had legislation such as H.R. 478, this flood- 
ing could have been avoided. Levee maintenance must be done on 
a timely basis. We can’t engage in endless negotiation and mitiga- 
tion to protect a phantom species. 

Several government people really went out of their way to make 
this permit happen, putting in hours of overtime and suffering 
verbal abuse. Without their help, I don’t know that we would have 
a permit even today. But what we ended up with can set a dan- 
gerous precedent. The agencies will claim that mitigation was done. 
The landowners claim that mitigation was never justifled, and we 
didn’t provide any. 

This is not how the regulatory process is supposed to work. We 
shouldn’t have to mitigate for a phantom mouse, we shouldn’t need 
congressional help to get a maintenance permit, and the process 
sure shouldn’t take five years. There was little agency consider- 
ation given to the beneficial aspects of our practices, the wildlife we 
harbor in our everyday activities, or the consequences of a denied 
permit. 

Regarding the Endangered Species Act itself, I think most farm- 
ers support the original intentions of the Act. As farmers, we need 
an environment suitable to grow our crops and safe for ourselves 
to work in. The public has the right to expect meaningful results 
from the ESA. For all the efforts and all the money spent, and all 
the conflict generated, I believe the results of the ESA have been 
disappointing at best. 

A lot of what we as farmers do relies on common sense. Federal 
regulations should be based on common sense as well. I think the 
public would agree that the American farmer is the best person to 
protect endangered species, and I know they would agree that we 
must maintain our levees without delay or added cost. Passage of 
H.R. 478 will help put some common sense and credibility back 
into the Endangered Species Act. Thank you for your consideration 
of my comments. 

[Statement of Mr. Yenni may be found at end of hearing.] 

Mr. POMBO. Thank you. Dr. Jeffrey Mount. 

STATEMENT OF JEFFREY MOUNT, PROFESSOR OF GEOLOGY, 
UNIVERSITY OF CALIFORNIA, DAVIS, CALIFORNIA 

Mr. Mount. Thank you, Mr. Pombo, for the opportunity to be a 
part of this new technology and the application of the new tech- 
nology. I am from the University of California at Davis. I am a ge- 
ologist, which is going to give a slightly different perspective than 
most of the speakers that you will hear today. 

And I also want to address the issue of what difference this bill 
might make from a systemic view of flooding. And what I will say 
at the outset is I doubt that this will make a significant difference 
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in flooding in the Central Valley. And, again, I take the systemic 
view — the regional view. Let me give you some examples. 

I think there are — I have given you in my attached testimony lit- 
erally an academic laundry list of my views on this. And I can boil 
it down to a few comments. I think one of the things we have to 
keep sight of is the lessons learned from this flood and how it 
might apply to this bill. Let me start with the first lesson. 

Lesson number 1, it is an immutable fact that we cannot prevent 
flooding in the floodplain of the Central Valley. It is a floodplain 
by virtue of the fact that it floods. And as was shown this winter 
and will be shown in winters in the future, we cannot, despite our 
herculean efforts, prevent flooding. 

LFnfortunately, seven out of ten Californians believe that we can, 
and it is built like this, particularly with a title that starts with 
the Flood Prevention Act that actually leads people to believe that. 
We cannot prevent it. 

I think the second aspect that we need to learn which is relative 
to this bill is that levees fail. Levees fail both figuratively and lit- 
erally. First of all, levees, by virtue of the way they change the 
basic hydrology of a river, are the source of their own undoing. And 
I can go into a lengthy academic description of that. Levees have 
a nasty habit of tearing themselves down because of the change 
that they make on rivers. But in the long run, of course, we are 
lulled into a false sense of security. 

That actually brings me to the third part of the lessons learned 
that I think we should keep track of. It is my belief that we are 
locked in a vicious, if you want to call it, cycle of serial engineering. 
And I see that this bill does not do anything to get us out of that 
cycle of serial engineering. 

Let me explain what I mean by this. We erected levees in Cen- 
tral Valley basically to allow farmers to get into their fields earlier 
in the season. Eventually though, we became dependent upon those 
levees as a source of protection for urbanization, urbanization 
which is rampant right now in the Central Valley. There are more 
than 20 new communities proposed in the Central Valley. At least 
half of those were under water in the last flood. 

What happens is we become dependent on those levees, and we 
assume that they will prevent flooding, but they won’t. Flooding 
will occur; the levees will fail. Even the best engineered levees, 
which would have nothing to do with this bill, will fail and flooding 
will occur. 

And then, naturally, like now, there will be a call for new struc- 
tures, new laws, tinkering with new laws which will really, in re- 
ality, have only cosmetic local effect and do not address the system- 
wide or systemic problems that cause flooding in the first place. 
But, unfortunately, when we come to the end, we will say we have 
done something, and we assume we are safe. And what that does 
is it just stimulates the cycle of growth again on the floodplain. 

That is our cycle of serial engineering, which is exacerbated, I 
want to add, by the fact with our immutable capacity to forget that 
we had floods. I want to tell you, and I am sure you know, that 
by September we will be talking about water supply and not flood- 
ing because we tend to forget in about six months. I think General 
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Galloway called it the flood memory half-life effect, and it plays a 
major role in flood engineering. 

So we have to break out of this cycle of serial engineering, and, 
unfortunately, I don’t think this bill does anything toward that. 
And, basically, what we have done is we have asked too much of 
our floodplains. That is where rivers store water during floods. 
That is the mechanism that rivers use to actually manage their 
own flood. And levees, when placed right against a river, divorce 
the river from its floodplain. 

I think the steps that we have to take in the future, and as I 
say in the attached testimony, you will see I have got a long list 
of these things. Most of these deal with actually looking at a 
watershedwide basis — taking a watershedwide look, not local look, 
toward flooding. That is really going to be the best approach in the 
long run and cost the least in the long run. 

I am not criticizing or addressing the Endangered Species Act in 
particular, but what I am cautioning is both by title and deed in 
this particular bill we are not really going to solve any significant 
flood problems in the Central Valley. And I thank you for your 
time. 

[Statement of Mr. Mount may be found at end of hearing.] 

Mr. POMBO. Thank you. Mr. Robert Clark. 

Mr. Lee. Congressman, it is Christopher Lee. 

Mr. PoMBO. Oh, I have got the wrong one. Yes, excuse me. Mr. 
Christopher Lee. 

STATEMENT OF CHRISTOPHER LEE, TRUSTEE, RECLAMATION 
DISTRICT 556, WALNUT GROVE, CALIFORNIA 

Mr. Lee. Good afternoon. Congressman, and members of the 
panel. If I can just take a second to take issue with the good pro- 
fessor to my left. Those of us that are actually involved as trustees 
in maintaining these levees are not just about to rip up 100 years 
of history and move out of the valley. This is where our homes are. 
They have been unflooded for 100 years, and the systems work 
pretty well. And begging the question, so to speak, on this issue 
that levees fail doesn’t do a thing for us as we are discussing this 
this morning. 

What this hearing I hope is about is taking responsibility on the 
part of the United States Congress. In 1973, you passed the Endan- 
gered Species Act. As was said today, it was a good idea. We don’t 
like farmland being paved over. It is not conducive since there is 
only so much of it. 

On the other hand, with the passage of the regulations that I 
have here, and I urge you all to read these regulations promulgated 
to enforce the Endangered Species Act in 1986, these regulations 
are an absolute recipe for disaster. They are an excuse not to get 
things done, and that has been the general effect. 

I speak as a trustee on Reclamation District 556 located on the 
Sacramento River, and which during the 1997 flood, we had a levee 
in danger of failing. The Corps of Engineers appeared on the scene 
by helicopter. We negotiated the deal in five minutes, and in three 
days they spent $650,000 to fix 2,600 feet of levee. It worked very 
well, and, of course, the Endangered Species Act was suspended. 
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The contrary example is Reclamation District 348 located 30 
miles south of Sacramento, Thornton, California, that flooded in 
1986, closed Interstate 5, and was generally a mess because that 
levee failed. 

That reclamation district, using State funds, applied to get the 
levee rebuilt. It took them eight years — not eight months — eight 
years and five Federal and State environmental agencies, as Mr. 
Nomellini has stated, all competing with each other to who could 
have the most extreme environmental view, making the district put 
up signs, put up fences around elderberry bushes — that kind of 
nonsense. 

Now, did this have anything to do with good flood management 
to maintain these structures that are flood control structures? Ab- 
solutely not. All they did was enter into a contest with Federal and 
State bureaucrats doing what the law said they could do, but they 
took no responsibility for the safety of the people behind these lev- 
ees. 

These levees are no different than California freeways. Freeways 
protect the public for public transportation. These levees protect 
the public by keeping water off homes, farms, businesses, and resi- 
dences. And until you have ever fought a flood like we did in ’97 
working 22 hours a day, you don’t even have a concept of how ex- 
treme these problems become. 

But why should we allow — and in my written comments I attach 
a letter from the U.S. Department of Interior, Fish and Wildlife 
Service, to the Corps of Engineers during this eight-year period of 
nonsense in which the Fish and Wildlife make outrageous demands 
on this district. 

To give the Committee an example, we maintain my district in 
Walnut Grove — we maintain over 10 miles of levees. Our tax budg- 
et on our local landowners is only $35,000. Now, we maintain these 
levees for the benefit of the water highways which transfer water 
for Federal and State water projects to central and southern Cali- 
fornia. The public gets a huge benefit. 

What we don’t need, and where this thing has absolutely gone 
to Alice in Wonderland — a good idea gone bad, and the good idea 
was we are going to protect the environment, and then we are 
going to apply that law to public agencies doing the public’s work. 

Now, in California, when we lose the Oakland Bay Bridge or the 
Century Freeway, we get right on it and fix it like we did the lev- 
ees. But why do we have to operate under a system where we close 
the barn door? We have a great deal of government concern to the 
poor people that are flooded out and the animals and endangered 
species that are killed. Why don’t we fix this ahead of time? Get 
the Federal Government off our back so we can do our job. Thank 
you. 

[Statement of Mr. Lee may be found at end of hearing.] 

Mr. POMBO. Thank you, Mr. Lee. I appreciate the testimony of 
all the panelists. Mr. Hastey, you testified that — in your testimony 
it says that since 1988 that there has been a major effort to restore 
the existing levee system and go on to identify what the mitigation 
was for the elderberry bushes in that area. What length of time did 
it take from when the project was started before the work was ac- 
tually completed? 
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Mr. Hastey. Well, the work actually hasn’t been completed, Mr. 
Pombo. The work was actually ready to start this spring after we 
had finished the 76 acres of mitigation that was required to be 
done before we could start the construction on the actual work on 
the project itself. Where the levee broke was scheduled for June to 
start to repair the levee. 

Mr. Pombo. So you are testifying that the work or the project 
that was begun in 1988 has not been completed yet, and that the 
additional work that has been outlined by the Army Corps of Engi- 
neers will cost the district an additional $4 million in mitigation. 
Will that delay the work that has been set out by the Army Corps 
to be done — the additional costs that 

Mr. Hastey. I don’t think that the work will delay the work that 
is now being done. What has happened in the past is that we have 
been required to do the mitigation work. And what we were told 
by under the ’86 Flood Act is that we were required to do the miti- 
gation before we could do any of the contract work on repairing the 
levees. The Corps has now told us that we will be able to do the 
repairwork and then mitigate after the repairwork is done. They 
have changed the rules at this point because of the emergency. 

But the levee broke in ’86. They were repaired in ’88. We started 
doing the planning. We were told that we had to mitigate for those 
43 elderberry bushes, and that work had to be completed before 
they could start any construction or reconstruction on the levees 
themselves. 

Mr. Pombo. So the work that is scheduled — that was begun in 
1988 is scheduled to be done this year? 

Mr. Hastey. Yes, sir. 

Mr. Pombo. Thank you. Mr. Lee, in your experience in mainte- 
nance of the levee and repair of the levee system, it has been said 
that there are currently exemptions within the Endangered Species 
Act that in a time of emergency that work can be done. In your ex- 
perience, is that sufficient to allow you to properly maintain the 
levee system? 

Mr. Lee. Absolutely not. Good planning and good maintenance is 
something that is an annual and ongoing event in the Sacramento 
delta, and I assume for other California levees. The exemption 
after the damage is done doesn’t do anybody any good. You are 
spending a lot more money; people are disrupted; their lives are ru- 
ined; their businesses are ruined. In the exemption, everybody feels 
sorry for them, and they come in. 

Good maintenance is done every year on all parts of the levees 
and that this is not rocket science. You plan for the flood five years 
from now. You plan for the flood 10 years from now or 20 years 
from now, and you don’t do it at the last minute when the water 
comes up. You go out there and fix the levees and repair the levees 
as part of good government. Making us study it to death is bad 
government. 

Mr. Pombo. Dr. Frost testified in his statement — excuse me — Dr. 
Mount testified in his statement that people forget, that they have 
short-term flood memory; that when it is wet, people pay attention 
to that, and when things begin to dry up, they begin to forget that. 

Mr. Lee, knowing that as you do to be the case, what do you 
think is going to happen in the very near future when we are talk- 
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ing about there not being enough water in the Central Valley with 
these maintenance programs that you have been undertaking over 
the past several years? 

Mr. Lee. Well, Congressman Pombo, we remember so well in the 
Walnut Grove area where one island after another was either close 
to flooding or did flood, and a bunch of houseboats were up against 
our bridges. We had 40 television cameras, and as soon as the cri- 
sis left, the television cameras disappeared. That seems to be a 
common experience today. 

Our problem is that we cannot — if we analyze or look at a nec- 
essary repair as we do now after the ’96 floods, all these levees 
need repaired. Now, are we going to identify the problem, get it 
properly engineered, and do the work? Are we going to identify the 
problem, apply to the Federal Government, have flve Federal and 
State environmental agencies compete to who can work us over the 
most, and then try to get the project done in 10 years? As I illus- 
trated, we flxed a levee in three days a half a mile, and it took 
Thornton, California, District 348, eight years. Now, this kind of 
nonsense has got to stop. 

Mr. Pombo. Thank you. One flnal question for Mr. Nomellini. 
Mr. Nomellini, do you feel that the implementation of the Endan- 
gered Species Act, as it is currently being implemented, played any 
role at all in the recent flooding that you experienced in your area? 

Mr. Nomellini. Yes, I do and I think the role that the Endan- 
gered Species Act played is that of an obstacle to channel mainte- 
nance and levee maintenance. There are levees that would be in far 
better condition today and channels had the Endangered Species 
Act not been applied. They were designed — these facilities were de- 
signed to sustain certain flood stages. 

And, as testifled many times by others, vegetation in the flood 
channel, vegetation on the levee obstructs the flows. The water is 
higher in the river than it would have otherwise been. And, of 
course, on the levee, it is more difficult to maintain. 

It is very difficult to tell why a particular levee fails, but there 
is no question that the Endangered Species Act, which is part of 
a package of environmental restraints, has resulted in less mainte- 
nance, less efficient flood control systems, and a squander of valu- 
able limited resources both on the environmental side and the flood 
control side. 

Mr. Pombo. Thank you. At this point, I would like to turn to Mr. 
Dooley for his questions. 

Mr. Dooley. Thank you, Mr. Pombo. I guess in listening to the 
majority of the testimony, it seemed like most of the witnesses 
were commenting on the inability or the difficulty in maintaining 
levees which resulted in increased incidents of flooding in this last 
event that we had in California. 

I guess when I look at H.R. 478 though, I am a little concerned 
in terms of its breadth and its scope because it appears that it 
could go even beyond just the operation and maintenance of levees 
because it includes also a statement which would allow for the 
building of facilities in order to prevent flooding. 

And I am a little concerned that even while I am one who totally 
supports, you know, the exemptions for operations and mainte- 
nance of ongoing maintenance of levees, I would be interested to 
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hear from some of the members of the panel, do you believe that 
we should exempt the major construction of new facilities from the 
provisions of ESA? 

And, in fact, in some interpretations of H.R. 478, which we are 
considering today at this hearing, would even say that you could 
even put the building of the Auburn Dam in this — ^being exempted 
from many provisions of the ESA under this legislation. And I 
would just be interested in hearing from some of you. Do you think 
that would be appropriate? 

Mr. Lee. Congressman Dooley, perhaps I can help you out on 
this. The California legislature is ahead of Congress in this matter. 
This week the Assembly passed Senate Bill 181 by Senator Kopp 
of San Francisco, and they have exempted the Endangered Species 
Act as it applies to California by State law for a period of two 
years. And this bill is going to pass out of the California legislature 
by the Assembly bill. It was voted bipartisanly 72-to-l out of the 
80-member Assembly. 

Mr. Dooley. So just to clarify, are you saying the California 
State legislature passed legislation that would exempt the con- 
struction of dams from any California ESA actions? 

Mr. Lee. Well, I should have finished. They exempted the San 
Francisco Giants ballpark and the levees. OK. 

Mr. Dooley. The levees. 

Mr. Lee. And the levees were included as a bipartisan measure. 
I don’t know how you want to clean up this language here if it 
needs cleaning up. Congressman Dooley. But what the panelists 
are talking about today are maintenance of existing structures, 
some of which are over 100 years old. And that is my position as 
a farmer and an attorney and a trustee. We have got to be able 
to fix these flood control structures. 

I might add something though. We have another problem that 
this bill does not address, and it does no good to fix the levee and 
strengthen the levee if you don’t dredge the rivers because, as Sen- 
ator Feinstein personally observed during the ’97 floods, the Sac- 
ramento River at Rio Vista — its bed has been raised four feet in the 
last 10 years. Well, you can have the strongest levee in the world 
if you don’t go back to dredging, and this is a continuing problem. 

Mr. Dooley. I would just go on to say that I think that just in 
all honesty, just for some of you in terms of achieving your ulti- 
mate objective, if we don’t, I think, further limit the scope of some 
of this legislation that it is going to have a very difficult time pass- 
ing. 

And I would say that there is an alternative that has been intro- 
duced by Congressman Fazio, as well as co-sponsored by a num- 
ber — myself and also Mr. Condit, that does try to limit this exemp- 
tion as it relates strictly to the operation and the maintenance that 
is required to maintain the integrity of the levees and also en- 
hancement to those levees. And I think that is something I hope 
you will consider because even in the political environment we 
have in Washington, I think something that goes much beyond that 
is going to be very difficult to achieve. 

Mr. POMBO. Thank you. At this time, I would like to recognize 
Mr. Merger if he had any questions at this point. 
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Mr. Merger. I do. Thank you very much, Mr. Chairman. I do ap- 
preciate you having this hearing. My district was one that all 10 
of the 10 counties I represent were declared disaster areas. The 
flood in Yuba County, of course, that inundated all of Yuba County 
is also my district. 

And I would just like to, before I ask a question, just respond to 
a couple of the comments that were made. One is that the intention 
of this bill is to do nothing more than to be able to go in and repair 
our levees and make sure we have an integrity within the levee 
system that they were originally designed to complete. 

The goal of this legislation is not to build new reservoirs. I per- 
sonally feel that we need to do that, but that is not the intention 
of this legislation, and certainly that can be deflned as we go fur- 
ther into the process. 

I would also like to comment on Mr. Fazio’s bill, which was just 
mentioned. Even though that is legislation that would be helpful 
with this disaster, regrettably, it is limited to this disaster. It will 
not help us prevent future floods. It will not help us do the type 
of things that we need to maintain the levees that we need to 
maintain in years to come. So it is, therefore, very shortsighted. 
And even though I support the Fazio legislation, it will only help 
us during this immediate disaster and does nothing for us in years 
to come so, therefore, again, I believe we do need this. 

Just as background, and I would like to ask Mr. Hastey a ques- 
tion if I could. And, Mr. Hastey, if you could comment on this. We 
had, as was mentioned, this process, and the reason for this legisla- 
tion is that the process of repairing these levees were identifled as 
far back as 1988, some nine years ago. 

Some studies were done. In 1990, the Corps of Engineers came 
out, and they wrote a document, and I want to quote from that. In 
their 1990 document, the U.S. Army Corps of Engineers reported 
and determined that repairs should occur on the Arboga levee as 
expeditiously as possible, stating — now, this is on the very levee 
and the very spot that broke in which three lives were lost, plus 
millions of dollars of damage and thousands of acres were inun- 
dated — “From this 1990 study ,”a study done some seven years ago, 
“loss of human life is expected under existing conditions without 
remedial repair for the major flood events.” 

So this is something we identifled in 1988 that needed to be re- 
paired. A study was done two years later in which the Corps of En- 
gineers themselves predicted what actually happened, and that 
was that there would be loss of life. We are still now — ^yet in Janu- 
ary 2 of 1997, this year, that levee had still not been repaired be- 
cause of environmental hoops that had to be jumped through. And 
we have three individuals that lost their lives, plus that. 

Mr. Hastey, if I could ask you, can you explain the mitigation re- 
quirements that were mandated for this levee before these con- 
struction efforts were allowed to begin? And how many acres and 
how much money was spent on this? 

Mr. Hastey. Certainly, Congressman Merger. There were identi- 
fled 43 clumps of elderberry bushes. And when an elderberry bush 
is checked on by the Fish and Wildlife Service, they then go 
through the process of measuring every stem. And every stem that 
is over one inch is required to be mitigated. They identifled 1,538 
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stems on elderberry bushes. To mitigate it, they ripped out 76 
acres of prime production peaches that were in production and 
planted 76 acres at a cost of $1.9 million. 

They planted the elderberry bushes’ stems at a 5-to-l ratio. Not 
only did they plant the bushes at a 5-to-l ratio, but they removed 
25 of the grown elderberry bushes and replanted them inside the 
riverbottom inside this mitigation area. It came to a cost of $55,800 
per bush to mitigate for these stems for an Elderberry Beetle that 
has never been sighted north of Stockton. 

And when you talk to Fish and Wildlife and you talk to the 
Corps of Engineers, we would ask the Corps, “Why are we doing 
this?” And the Corps would say, “Because it’s not worth fighting 
with Fish and Wildlife over this. It is just better to go spend the 
$2 million.” And we would rip our hair out, and we would build 
mitigation-sites instead of fixing levees that protect people’s lives. 

Mr. Dooley. Thank you. Do you know how much money was 
originally expected to repair this particular levee? Mr. Hastey, I 
don’t know, are you aware of the amount of money that the original 
construction of repair for this particular levee was placed at? 

Mr. Hastey. If it was placed into just that section of levee, prob- 
ably the best fix would have been a slurry wall. Slurry walls 
amount to about $4 million a mile. There is probably about a three- 
quarter mile stretch there so it is about $3 million to fix that 
stretch of levee. 

Mr. Dooley. And yet there were some 8 million or more that was 
spent during this period of time just on litigation on this berry 
bush, and in the process, we have spent far more money, probably 
more than double the amount of money, just on mitigation 

Mr. Hastey. Right. 

Mr. Dooley, [continuing] — some eight years later and still do not 
have the levee repaired. And yet we ended up losing three lives. 
And I believe that for itself speaks for the absolute necessity of this 
legislation and also speaks for the fact that we cannot come up 
with just a temporary fix that only fixes this for this disaster. We 
have a responsibility as Members of Congress to come up with the 
type of insight and the type of leadership that will help prevent 
this type of incident from not happening again. Thank you. Thank 
you, Mr. Chairman. 

Mr. POMBO. Thank you. At this point, I would like to recognize 
another Californian, Mr. Sam Farr. 

Mr. Farr. Thank you very much, Mr. Chairman. Perhaps this 
question goes to Mr. Hastey. As I understand it, levees by defini- 
tion are manmade. We have two types of levees. We have Federal 
levees that are maintained by the Corps of Engineers, and we have 
other levees that are maintained locally. The levees in question, 
are they federally maintained levees? 

Mr. Hastey. To my knowledge. Congressman, there are no feder- 
ally maintained levees. Levees in the State of California are main- 
tained by the local levee districts, and this happened to be main- 
tained by Levee District 784. 

Mr. Farr. Do those levee districts have a maintenance plan that 
has been adopted and funded? 

Mr. Hastey. They have a maintenance plan that they have 
adopted, and they have an assessment that is given to the property 
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owners. The property owners pay the tax for the maintenance on 
the levees. 

Mr. Farr. Is that assessment adequate to do the maintenance re- 
quirements in a continual process so that they can maintain them 
in a timely fashion? 

Mr. Hastey. It is. When you consider what maintenance is in the 
State of California, I think you need to go to — reclamation districts 
are much like your garden person who is taking care of your lawn. 
And I will use this definition. 

The State of California owns the levees in California. The Corps 
of Engineers was the general contractor who built them. The levee 
districts maintain them, check them for squirrels, mow them, and 
burn them. They do not do major maintenance. They are like your 
landscaper who comes to your lawn. The engineering work and the 
ownership is held by the State of California. 

One of the major problems in our State is when there is a dis- 
aster, we call on these levee districts who have been doing mainte- 
nance. We call on the kid mowing the lawn to fix the problems that 
the owner should have seen long ago. 

Mr. Farr. Well, that is what my point is. I represent some of 
those districts, and what I have seen in the process is that they 
have not either adequately assessed themselves, or they have re- 
fused to do the maintenance work. And then a flood comes along, 
and the blame goes around, and it ends up the ESA is the one that 
the people like to blame. 

On my own time, Mr. Chairman, what I am suggesting is that 
this issue needs to be addressed in a management fashion. You are 
talking about managing a water system that has awkward jurisdic- 
tional governance. It is not something that one government owns, 
and one government can fund, and one government can plan for. 

This bill, I think, goes far beyond that process because this bill 
relates to the building of dams, to the operating of dams and rivers, 
to the repairing and maintenance. And I think what the whole tes- 
timony we have heard here today about is the maintenance of lev- 
ees. The majority of those levees are not even controlled by the 
Federal Government. 

And I think that what we ought to be focusing on with this legis- 
lation is a maintenance program that allows a proper maintenance 
with all the agencies having to be on board with one plan. When 
we have that, we operate well in these jurisdictions. And, in fact, 
many areas in my district have been able to operate under these 
laws without problems except for the lack of funding — sometimes 
blamed on the Federal Government; sometimes blamed on the 
local. 

We have one river where the north side of the river is in one 
county, and the south side of the river is in the other county. They 
have two different assessment districts, two different boards of su- 
pervisors to deal with, a special district on one side, upstream by 
two other counties, and nobody can get along, and we can’t adopt 
a maintenance plan. But that is the problem. It is not just the En- 
dangered Species Act that I think people are trying to attack today. 

So I appreciate the testimony from Sacramento. I sat in that 
room many times in my career in the legislature, and I would sug- 
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gest to this Committee that you just heard from the witnesses at 
the California legislature, which is right on top of this problem. 

In dealing with it, they limited their legislation to levee mainte- 
nance, and they did it for a two-year moratorium, essentially, on 
the ESA to get the levees from the last storm back in. They did 
not go as far as this bill does to providing exemptions for building 
and operating dams. So thank you, Mr. Chairman. 

Mr. POMBO. Thank you. At this time, I will recognize Mr. Billy 
Tauzin. 

Mr. Tauzin. Thank you, Mr. Chairman. I am Billy Tauzin from 
Louisiana where we know something about levees. If we didn’t 
have levees, most of us could not survive in my district in south- 
east Louisiana. I am shocked, frankly, by some of the testimony I 
read and hear today and by some of the documents in front of me. 
I particularly refer to your submitted testimony, Mr. Lee. 

I have gotten in my hands a copy of the “Policy Guidelines and 
Regulations for the Mitigation for Levee Construction, Mainte- 
nance, and Repairs” for the Sacramento district of the U.S. Army 
Corps of Engineers. Look at this thing. 

And when I read the statement of Mr. Lee and the actual letter 
from the Corps of Engineers detailing the mitigation requirements 
to make a simple repair in the west bank of the Mokelumne River 
near Thornton in San Joaquin County, California, I am astounded. 

This report by the Corps says before you can fix that levee, be- 
cause you are going to possibly hurt some Elderberry Longhorn 
Beetles, who are dependent upon the elderberry, that you had to 
go out and identify all the elderberry plants of a certain dimension 
in a one-third-of-an-acre area. You have got to mitigate by 5-to- 
1 . 

You have got to transfer a title to the mitigation area to either 
some resource agency or a private conservation authority, and you 
have got to fund that private conservation organization in per- 
petuity to permanently maintain that new area. 

A qualified biologist has to be on board all during this process; 
written documentation requiring that on an annual basis other 
plants are manually picked up so they don’t disturb the 
elderberries; that permanent fencing has to be provided; permanent 
signs; two or three species of other plants have to be planted for 
every five elderberry seedlings; monitoring by qualified biologists 
annually with annual reports on December 31 identifying with 
maps where individual adult beetles have exited holes in elder- 
berry shrub, and elderberry plants have to be analyzed; survival 
rate condition; real and likely future threats have to be identified; 
field notes; photographs; all on-site personnel receiving instructions 
regarding the presence of the Elderberry Longhorn Beetles, et 
cetera. 

It seems like the agency is spending a great deal more time mak- 
ing sure that this mitigation-site is maintained than anybody is 
concerned about fixing the levee. And all of this cost has to be 
borne, I assume, by the owner of the levee. Is that correct? 

Mr. Lee. That is correct. Congressman. The routine maintenance 
that — and as Mr. Nomellini said earlier, this becomes a contest be- 
tween the environmental staffs of the Federal and the State agen- 
cies to see who can come up with more absurd requirements, and 
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their backside is covered because all they have to say is, “We are 
following the 1986 regulations,” which are even sillier. And 

Mr. Tauzin. We had to do it because of this book. Right? 

Mr. Lee. That is correct. So all the staff people that are making 
these ridiculous demands, they are covered. Now, this is why I feel 
so strongly about this, that Congress has to take the lead — not the 
California legislature, but Congress. Everything starts 

Mr. Tauzin. Now, let me ask you something because time is lim- 
ited. It is my understanding that whoever owns the levee, whether 
it is a Federal levee or State or local levee, that when repairs are 
due and maintenance is required on that levee that you still have 
to go through 404, and you still have to be subject to the Endan- 
gered Species Act requirements. In other words, before you can get 
help or before you can maintain or repair that levee, you still have 
to go through this process. Right? 

Mr. Lee. Except in catastrophic emergencies such as 1997. 

Mr. Tauzin. Right. You are given an exemption after the event. 
But even after the event, you still have to restore it to the condi- 
tions that existed before, which means you got to go do all this 
mitigation again. Right? 

Mr. Lee. If it is the secondary drill controlling the main function 
of the project. 

Mr. Tauzin. Now, here is an extraordinary thing I have learned 
too today, and that is, before you can get Federal help to fix any 
levees so lives are not lost and people’s property is not destroyed 
while the riverbed is rising, before you can lift the levee or main- 
tain it or repair it, that you have to sign an agreement assuming 
liability with the Corps before they will come in and help. 

And then if the Corps delays, if the Corps fails to fix it right, or 
they put in a mitigation requirement that somebody in court be- 
lieves contributed to the failure of that levee, such as a mitigation 
bond, all of a sudden you find yourself in court having assumed the 
liability for the Corps’s failure or the Corps’s actions. 

You are in court now potentially liable to those citizens because 
the levee failed for lack of maintenance or because of a mitigation 
project that may have contributed to its failure. Is that correct? 

Mr. Lee. That is correct. 

Mr. Tauzin. That is absolutely — it is absolutely astounding. 
Those of us in Louisiana who depend upon levees are getting real 
concerned that maybe we need some national legislation. Thank 
you, Mr. Lee. 

Mr. POMBO. Thank you. The Chair recognizes Mr. Miller. 

Mr. Miller. Thank you very much, Mr. Chairman, and thank 
you to the panel for your time and your expertise. Dr. Mount, if I 
might, a lot of discussion here on the ESA and its implications, and 
I think much of it very valid in terms of mitigation and repair of 
levees. But let me ask you, if I read your testimony correctly, we 
can set that argument aside. 

We still have a fundamental problem in the State of California 
with respect to the management of these rather extreme 
hydrological events, and you seem to suggest that if we continue 
down the same vein that we have continued over the last 50 years, 
that our future doesn’t look much brighter than the events that we 
have experienced in the past. Is that a fair characterization, that 
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we have got to start thinking about some other management tools 
and other means of providing relief on these water courses? 

Mr. Mount. Yes. Mr. Miller, thanks for bringing that up. I ap- 
preciate it because in all this discussion, I haven’t heard any dis- 
cussion about how we are going to reduce flooding in the Central 
Valley. This bill doesn’t make any difference at all because every 
time a levee failed in this valley, it saved other levees. It prevented 
failure on other levees. 

So what you are essentially talking about is translating the prob- 
lem somewhere else, not actually addressing the flood control prob- 
lem. And that is one of my big concerns. And in this particular bill, 
it does nothing to help people get out of harm’s way. In fact, it 
stimulates growth in harm’s way. It doesn’t address the funda- 
mental issues. And actually, I expected at some point to hear some 
testimony about that, and I have not. 

Mr. Miller. Let me ask you this. And I don’t know if you can 
answer it, but I think it would be very helpful to the Committee 
and certainly in terms of our long-term planning, when you look at 
current water courses and river paths and various floodplains that 
are available, is it your opinion that we have the ability to con- 
struct some alternatives in terms of relief during these events 
other than just simply building the levees higher and higher as we 
have done in the past? I mean, do we have places where we can 
provide strategic relief and anticipated relief to manage these 
events? 

Mr. Mount. Mr. Miller, we are at a crossroads here. We are fast 
closing the window on options. We will eventually — if we do not 
slow the rate of growth on the floodplain, we will close off all our 
options. I am not advocating that we should be moving people off 
the floodplain and relocating whole cities, but we still have time 
and we still have the space to maintain ag land and wildlife habi- 
tat as a way to manage floods. 

Again, this bill does not address any of that issue, but it is the 
most compelling and most important issue. This window is coming 
to a close. If we don’t act now within the next few years, we will 
have lost all our options. 

Mr. Miller. So in a sense, we have been in a little bit of a 
catch-22 here, that we have built the levees stronger so people who 
have moved into more of the floodplain and some of those areas you 
look at north of Fresno and elsewhere or almost anywhere in Cali- 
fornia now, unfortunately, and they have relied on those levees. 

But at the same time we are reducing some of the options that 
we would have available to us in terms of planning for these future 
events. I mean, so we are kind of in a vicious circle here. I mean, 
is that what you are saying? I don’t want to put words in your 
mouth. I am good at that but 

Mr. Mount. Trust me, I have plenty of words of my own. Yes. 
What I call it is the cycle of serial engineering, that we are basi- 
cally locked in this cycle. As long as we continue to erect new and 
higher levees, we will never break out of that cycle. 

And, look, the Army Corps themselves have pointed out that we 
are locked in this cycle. The Army Corps is usually pointed as the 
bad guy who builds lots of levees. The Army Corps has said, “Look, 
we have to back off. We have to cut out this overdependence on lev- 
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ees as the solution to flood control because they don’t work. They 
are an untrustworthy ally.” 

And I think that is a message that is lost in all of this, and, 
again, I want to reemphasize, we are losing our options very rap- 
idly by the rate of growth that we have here in the Central Valley. 
And when we turn over prime ag land and pave it over, we have 
lost it as an option for flood control. Again, I didn’t hear it. 

Mr. Miller. Well, I want to just thank you very much for your — 
my time is about to run out — thank you for your testimony and for 
the thought that you have put into this. And I must say that I am 
encouraged. I know that Congressman Condit is working with 
groups down in his area, which is among some of the highest 
growth areas in the Valley. 

And some of the statements, I think, by the governor have been 
encouraging in terms of our ability to look at some of these options 
in the future so that we have some opportunity to try and — it 
doesn’t appear that we can prevent floods, but we may be able to 
have some enhanced ability to manage these episodes in a much 
less destructive and tragic manner. Thank you very much for your 
testimony. 

Mr. PoMBO. Mr. Gilchrest. 

Mr. Gilchrest. I thank the gentleman for yielding, and I also 
want to compliment Mr. Pombo and Mr. Merger for bringing this 
issue to the level that I think is necessary in order for us to make 
it a priority to understand the full ramifications of what we are 
doing. 

Sort of continuing on the line of Mr. Miller’s questioning, I al- 
most feel compelled to ask if dolphins have any impact on these 
levees. Mr. Miller didn’t hear me say that so we will just move 
along. 

I guess 100 years ago when these levees were constructed, they 
were constructed for the purpose of trying to settle this region, pro- 
tect the residents from harm, from floods, from flood damage, prop- 
erty damage, lives, and all those other things. But I would also 
guess from the comments that I have heard here this morning that 
in the last 100 years, and probably especially in the last 10 years 
or so, we began to understand a little bit more about the mechanics 
of natural processes. 

And it seems through the testimony, especially from the testi- 
mony of Dr. Mount, that it seems that no matter what we do, and 
correct me if I am wrong, no matter how rigorous the engineering 
design constraints, according to your testimony, that the best lev- 
ees will fail. 

And if I could read one other sentence, “The predictable failure 
of levees also stems from the manner in which they are applied. 
Levees, more than any other flood engineering effort, failed because 
they usually conflict with rather than conform to natural river 
processes.” 

I think what we are trying to wrestle with here is figuring out 
if we can maintain existing levees without a great deal of con- 
flicting of bureaucracies to do what we know is right to do under 
the existing structure but then move on from that. 

And my question, I guess. Dr. Mount, is there a limit to the ca- 
pacity of existing water resources to sustain human population in- 
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creases? Is that going to happen? And that is whether it is flood 
control or drinking water supplies to all the various communities 
downriver. At what point do we reach the point where we have ex- 
ceeded the capacity to save lives and to give people drinking water? 
Have we reached that point now? Will we reach it in 10 years? 20 
years? Dr. Mount? 

Mr. Mount. I think that is actually a monstrous question in that 
here in California we have 1,400 dams. We have almost 6,000 miles 
of levees. And despite all that, at present, we cannot prevent flood- 
ing in California. And we can’t simply afford to prevent flooding in 
California. So in answer to part of your question, in many respects, 
we already have exceeded our capacity when it comes to something 
like flood control; that is, we cannot control the flood. 

As for water supply, that is a whole separate issue, but it is, as 
you might expect, enmeshed in this overall issue as well. And, 
again, it would take me a long time to address that. Currently, 
there is enough water to sustain the population here in California. 
We are squabbling over it a great deal at present. 

But in terms of flood control, I think the evidence was here on 
January 2, 1997, that we have exceeded the capacity of our system. 
We cannot engineer flood protection so that it is foolproof. And we 
are fooling ourselves if we think otherwise. 

Mr. Gilchrest. Could one of the other gentlemen or any of you, 
understanding this data, this information, understanding, I 
guess — we understand here in Washington that we have got to 
maintain those levees, and we want to expedite the process to 
make sure that that is done. Is there any thought of future man- 
aged growth techniques as a result of past flooding? Would any- 
body like to address that issue on the panel? 

Mr. Nomellini. I will take a crack at it — Dante Nomellini. I 
think there is room for more planning. I think use of the 
floodplains for shock absorber capability in the flood is a good idea 
in some places. I think dams still have a value for flood control. 
There is a degree of benefit to a number of opportunities, and we 
should look at the planning issue. 

While it is true that there are no absolutely failproof levees, just 
like there are no absolutely failproof bridges or highways or rockets 
that go to the moon, that should not deter us from trying to mini- 
mize or lower the risk of failure of our existing structures. 

So we should make sure that we are doing the best we can with 
the dollars we have to maintain the facilities that have been de- 
signed and are in place, and then we should separately look at 
what we could do to enhance our capability. And this floodplain 
idea, I think, is a good one. I think, too, on the water issue we may 
have exceeded the capacity in California to serve all of our con- 
stituents and feed them at the same time. 

We have a conflict between agriculture and the urban areas, but 
those are broader issues that I think should be addressed, but they 
should not detract you from the task of trying to keep us from fool- 
ishly spending our limited dollars at the local. State, and Federal 
level of having our environmental interests compete with our flood 
control interests where we have a duty to maintain the existing fa- 
cilities. We don’t have a choice. We can’t walk away from that. 
Thank you. 
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Mr. Gilchrest. Thank you, Mr. Chairman. 

Mr. POMBO. Thank you. Mr. Vento. 

Mr. Vento. Well, thanks, Mr. Chairman. I was reading some of 
the background material here, and it commented that after the ’86 
floods there were — ^which these particular projects that we are talk- 
ing about here in Sacramento and San Joaquin delta — there is over 
a thousand miles of levees in this area. And so they, obviously, as 
has been pointed out, for 100 years have been important. 

But the issue was that much of the repairwork had been done 
except on the Marysville and Yuba City area, and it had been 
started there, and that the contention, obviously, concerning this, 
that there was some delay with regards to the giant garter snake 
or something when it was dormant, but that there was also some 
lawsuits and other things that were involved in terms of protests 
over the bidding, which I think we are going to hear about later 
in the testimony from the Department of Interior. The question I 
have for Dr. Mount is was this ’97 flood an unprecedented 
hydrological event? 

Mr. Mount. This was truly, in my view, a regional flood of this 
century. That does not mean it was the 100-year flood. That is ac- 
tually a statistical best guess. But it certainly was a large event. 
But if you think back over the last 10 years — 10-12 years in Cali- 
fornia, we have seen at least three significant events here in Cali- 
fornia, and that should be our road map to the future, that, in fact, 
these events are going to come. 

Now, it may be that for the rest of my lifetime I don’t get to see 
a flood like this. But it also equally may be that I will see another 
one next winter. The odds are just the same. So I think we have 
to keep in mind that although this was a large event, it certainly 
wasn’t unprecedented. 

Mr. Vento. Well, I think the issue here too is is this a common 
problem? For instance, I notice that one of the witnesses, Mr. 
Nomellini, pointed out that a lot of environmental laws get in the 
way of this. I mean, it comes to my mind to me that I assume that 
these levees are for flooding, but there are also other reasons that 
they are put in place — principally flooding, but, I mean, there are 
other benefits. 

When they do feasibility studies, they try to add up all the dif- 
ferent benefits that are going to occur so some of them might be 
in terms of protection of various types of endangered species or 
recreation or other types of uses that occur in terms of the feasi- 
bility studies. These are important. If we are going to take away 
those particular values here, then you subtract them in terms of 
how you look at the report. 

But there was a study done in 1994 by the Floodplain Manage- 
ment Review Committee, which was chartered by the Administra- 
tion’s Floodplain Management Task Force, an independent review, 
of the ’93 floods. And they did not find that the Endangered Spe- 
cies Act or other events were the reason for the problems. I don’t 
know all the reasons they found, but they didn’t identify that. 

They did find it was the result, again, of unprecedented 
hydrological and meteorological events. And we are having a couple 
of those in Minnesota right now on the Red River in the north, as 
a matter of fact. And it is fiat up there, and that is a problem that 
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we are also having in my district. But the Mississippi River Valley 
in St. Paul, Minnesota, is a little wider. And so we can accommo- 
date there, and we have moved a lot of things off the river, and 
they have breached the levees in our area. 

So the concerns are I think multiple with regards to what we are 
doing here. These other environmental laws like the Endangered 
Species Act, the Clean Water Act, the requirement to do EIS’s — 
they weren’t in force 100 years ago. How do we integrate new envi- 
ronmental policy like this when we have existing structures in 
place? I mean, that is the real challenge that we have here. 

It sounds to me like it was being used or being approached in 
a proper way. I don’t know that — 1 guess though that somebody 
has to be blamed for this so we are going to blame a beetle for it. 
I mean, I certainly don’t want to take the blame, and, apparently, 
those in California are not eager to admit some responsibility. Dr. 
Mount, how do we integrate these new environmental laws with 
these existing type of structures? 

Mr. Mount. You have used the most important term possible 
and that is integrate. What we have to do is start taking a more 
watershedwide view of these problems, rather than a local view of 
these problems. That is how we solve flooding. Now, it may be that 
we can promote habitat in other parts of the watershed which will 
actually spare us this tragedy each time in terms of maintenance 
of levees, especially those that are protecting urban areas. So we 
have to take an integrated look. 

I am sure that, in fact, everyone on this panel will agree with 
me that, in fact, part of the problem is this local view especially 
when it comes to environmental laws. So I think integrated is the 
right word, and it is a watershedwide approach rather than break- 
ing it up into simple, local districts. 

And I want to also come to this local issue you have identified. 
That is a lot of the drive to the problem here. I want my levee to 
be rebuilt stronger and higher so that I can have a city right next 
to this levee. But, unfortunately, that causes harm to the entire 
system. And once we get out of that local issue and take a system- 
wide view, I think we are going to be able to solve more of these 
environmental problems. 

Mr. Vento. Let me point out that there was a statement made 
that under the emergency flood response, would that require con- 
sultation and mitigation before repairs are initiated? And the an- 
swer to that — the short answer is not unless there are substantial 
changes over and above what would be required. 

So I think that some misunderstandings have arisen here with 
regard to this. Erom what I have heard at the hearing here, it 
sounded like some believe that that would be the case. So I hope 
the hearing will shed some light rather than just a lot of heat in 
terms of this issue. And thank you, Mr. Chairman. Thank you. Dr. 
Mount, for your responses. 

Mr. PoMBO. Mrs. Chenoweth. 

Mrs. Chenoweth. Thank you, Mr. Chairman. I want to thank 
you and Mr. Merger for this hearing and for bringing this issue to 
our attention. I have no questions to ask, but I have a very quick 
statement with regard to the same type of thing that is going on 
in my State. 
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In my district, Mr. Chairman, we have also suffered a lot of 
floods, not to the extent that you have. But in the beautiful town 
of St. Maries, Idaho, we had the Army Corps of Engineers and the 
U.S. Fish and Wildlife Service in a conflict. The conflict was re- 
solved by them cutting cottonwoods along a levee along the St. Joe 
that housed the habitat for the bald eagle. 

I was down there, and the townspeople were very upset because 
they were destroying the habitat. Now, they have decided to impose 
on the townspeople — the local units of government — the fact that 
the planting of new trees will take place two miles away from the 
levee, that the requirements include placing four or five artificial 
perches for the eagles on each area of levee where cottonwoods 
were removed. 

Now, these perches for the eagles instead of the natural cotton- 
woods — these perches must be 60 to 100 feet high and have at least 
three “limbs” 60 to 100 feet high capable of holding a 20-pound 
eagle. Other requirements include limiting construction and main- 
tenance to only March 1 through October 1 and then when fewer 
eagles are present on their artificial perches; then keeping vehicles 
and snowmobiles off the levee roads. I am not sure how we can 
maintain the levee at all without having some vehicles in there. 
And posting signs that tell people to keep their distance from the 
birds. I am sure people will not be attracted any longer to the 
beautiful St. Joe with these 60 to 100-feet high artificial perches. 

Mr. Vento. If the gentlewoman would yield 

Mrs. Chenoweth. So thank you very much for bringing this to 
my attention. 

Mr. Vento. Would the gentlewoman yield? 

Mrs. Chenoweth. And I yield back to the Chairman. 

Mr. Vento. Would you yield to me? You have the time. 

Mrs. Chenoweth. Oh, certainly. 

Mr. Vento. Who made the decision in terms of the removal of 
the cottonwoods? 

Mrs. Chenoweth. The Fish and Wildlife Service and the Army 
Corps of Engineers. 

Mr. Vento. The Fish and Wildlife Service made the 

Mrs. Chenoweth. They were involved 

Mr. Vento. I mean, you know, the reason — I don’t know what 
the nature of the problem was with the levee in Idaho. Was this 
for an irrigation purpose? 

Mrs. Chenoweth. It was flood control primarily. 

Mr. Vento. It was flood control. 

Mrs. Chenoweth. And irrigation but 

Mr. Vento. But, you know, often, of course, cottonwoods absorb 
and transpire a great deal of water, and so there may be — I 
thought there may be other reasons here that the irrigation dis- 
tricts might have been concerned about the cottonwoods’ presence. 

Mrs. Chenoweth. Our concern is making sure we can maintain 
the levee. We have a 200 percent snowpack and expect another 
flood. We have had one this last February, and we are really wor- 
ried, of course, about the levee and want to be able to work with 
the agencies on making sure we can maintain the strength of the 
levees. But the rush to judgment and imposing 60 to 100-feet high 
artificial trees on the levee is not what will bring the beautiful. 
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pristine environment back to the beautiful St. Joe River. Thank 
you. 

Mr. PoMBO. I thank the lady. Mr. Gibbons. 

Mr. Gibbons. Thank you, Mr. Chairman. Gentlemen, my name 
is Jim Gibbons. I represent that portion of Nevada that is just to 
the east of you and during the same 1997 timeframe, we had three 
rivers flood in the district I represent — the Walker River, the Car- 
son River, and the Truckee River — with loss of life along with it. 
And we had structural failure. Some of those structures were flood 
protection rather than levees. They are structures, not levees. 

What concerns me is from some of the testimony that I have 
heard from those people who are so concerned about the protection 
of the longhorn beetle that they will not vote for a bill or a measure 
that will allow me to go back to these people along these rivers in 
my State and tell them that we were able to take action that would 
have prevented not only the loss of life of your loved ones, but 
maybe the future loss of life because of their refusal. I am very con- 
cerned about that. 

I would like to direct my questions to Mr. Lee, but before I do, 
I want to join my colleague from Louisiana, Mr. Tauzin, in his con- 
cern about the number of regulations and the amount of work that 
is required to maintain one of these levees. And I was looking 
through this historical background, and very quickly I want to read 
off in 1992 what is required before work on a levee could begin. 

You have to comply with the National Historic Preservation Act, 
Archeological Historic Preservation Act, Archeological Resources 
Preservation for Protection Act, Preservation of Historic Properties, 
Abandoned Shipwreck Act reviews. Clean Air Act permit require- 
ments, Clean Water Act Section 404, Coastal Zone Management 
Act review. Endangered Species Act consultation. Estuary Protec- 
tion Act, Federal Water Project Recreation Act review. Fish and 
Wildlife Coordination Act, Land and Water Conservation Fund Act, 
Marine Protection Research and Sanctuaries Act. 

This is nuts. National Environmental Policy Act, Rivers and Har- 
bors Act, Wild and Scenic Rivers Act, Executive Order 11988 Flood- 
plain Management, Executive Order 11990 Protection of Wetlands, 
CEQ Memorandum Analysis of Prime and Unique Farmlands in 
Implementing National Environmental Policy Act, and at the same 
time you have got California laws on Environmental Quality Act 
and Endangered Species Act. 

How in the hell do you people get anything accomplished over 
there with all of these reviews that don’t just bury somebody in the 
act that you need to take place, which is protect the safety of the 
citizens from flooding? And that is the point we are here to talk 
about. We are not here to talk about how to prevent flooding. We 
are here to talk about protection of lives, loss of property. 

And I want to ask Mr. Lee if he can tell me is this flood a 100- 
year flood, and if the levees would have held, would you in Cali- 
fornia have seen or experienced the same level of damage if those 
levees that are under consideration had held in 1997? 

Mr. Lee. Certainly not. Congressman. We have all kinds de- 
signed into the system besides dams. Federal and State and local 
dams — we have bypasses all up and down the Central Valley. We 
were prepared as a district down at the confluence of the Sac- 
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ramento River and the Georgiana slough right at the head of the 
delta to take this flood. Unfortunately, the levee failed at the Yuba 
and up by the Sutter bypass. 

But California has a very intricate and well-planned system of 
levees, bypasses, and dams that have been designed for over 50 
years. We are not talking about brand new structures so some de- 
veloper can come in and put a bunch of houses in the floodplain. 

The whole intent of the witnesses here, and I think even the 
good professor, is we are talking about 50 and 100-year old struc- 
tures that are designed to take these waters. Now, because you 
have a failure occasionally, that doesn’t defeat the basic premise 
that these levees have to be maintained. 

Mr. Gibbons. Well, Mr. Lee 

Mr. Lee. In fact, except for — go ahead. 

Mr. Gibbons. Mr. Lee, let me ask this question because time is 
limited here, and that is the exact point I want to ask you. It is 
my understanding from your testimony that you are saying that as 
a result of the Endangered Species Act and its application to these 
levees that these levees failed during the 1997 flood. 

And let me follow that with a quick question that you might also 
answer, that if Congress gives this exemption to the reclamation 
districts for these levee repairs and dredging, will or will not every 
other special interest group want the same exemption? Can you an- 
swer those two questions? 

Mr. Lee. Well, yes, I can. I can only speak for those that are 
charged as public officials such as I am and such as the supervisor 
from Yuba County with protection of life and property. We are not 
seeking to change or enlarge or create something new like concrete 
over the elderberry beetle. 

We are simply saying these are flood control structures much 
like the California freeways or the California dams or the bridges 
across San Francisco Bay. These have to be fixed and maintained. 
We are not asking for something new. That is not our problem. But 
we have a duty as local public officials to handle this problem. And 
as long as the Federal Government is getting in the way, we are 
having a heck of a time. 

Mr. Gibbons. Mr. Chairman, I asked a question, and I don’t 
think the witness answered the first part of it, and I just would 
like your indulgence for one minute to ask that one question again. 
Mr. Lee, from your testimony, are you saying that as a result of 
the restrictions imposed by the Endangered Species Act that these 
levees failed in the 1997 flood? 

Mr. Lee. I think the supervisor from Yuba County has ade- 
quately answered that question in the affirmative. Yes, that levee 
up in Yuba County should have been rebuilt years earlier. It wasn’t 
because of the mitigation required by the environmental agencies. 
The work would have been done. 

On the Thornton levee that I talked about earlier that took eight 
years to do five and a half miles, we abandoned six feet on the 
water side of the river because of environmental concerns. If we 
had not abandoned fixing that levee on the water side and only 
concentrated on the land side, we still would be studying the prob- 
lem, Congressman, and that whole area would have been under 
water in ’97. 
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Mr. Gibbons. Thank you, Mr. Chairman. 

Mr. POMBO. Thank you. Mr. Schaffer. 

Mr. Schaffer. Thank you, Mr. Chairman. I would like a number 
of people, whoever has opinions there on the panel, to comment on 
the statement that I heard a little earlier from Dr. Mount when he 
described his belief that if you repair one levee on the system that 
it essentially forces or places some kind of pressure on another 
levee or another structure on the system that will cause it to fail, 
and that these are all related, that failure will occur somewhere, 
but repairing levees may just move that failure to some other sec- 
tion of a river or other water system or other sort. 

Dr. Mount, I would like you to tell us more about that theory and 
provide an example. If the levee in question here were repaired and 
replaced, what failure will be caused as a result of that? And, sec- 
ondly, I would like to hear from some of the others, whether they 
concur or whether they have a different opinion on that matter. 

Mr. Mount. I think one of the most important things that came 
out of the Galloway report from the floods in the Mississippi River 
of 1993 is one person’s disaster is another person’s salvation, that, 
in fact, the 1,000 levee failures that occurred upstream of St. Louis 
spared St. Louis, literally. 

And I will also argue, and I will argue strongly about this, that 
one thing we should keep in mind is that levee failures save the 
delta. Now, I am going to get some disagreement from my col- 
leagues on this, but it is my professional opinion that indeed the 
delta, which handles two-thirds of the State’s drinking water, 
would have collapsed had all the levees held in the system. Failure 
of those levees took pressure off and saved the delta. 

So I think that is something that has to be kept in mind. Unfor- 
tunately, I don’t have a recipe for how to deal with that issue when 
you are a local homeowner who is staring at the shadow of the 
levee next to you. But I think that is something we have to keep 
in mind when we sit and review the consequences of bills like this. 
Thank you. 

Mr. Nomellini. I will take a crack at that question. I think while 
it is true that when you have water in the river at a certain stage, 
when a levee fails adjacent to your district, there is a drop in water 
elevation. So to that extent, you can say that, yes, there is some 
relief due to the fact that others have suffered a failure. 

There are floodplains in the system that are designed to take 
water. There are also areas that are not protected to the same de- 
gree as others. So there are always in every flood opportunities or 
situations where water spreads out. 

And while it is true — ^you know, I am down in the delta. I would 
agree, if the water didn’t spread out in the upper river areas, the 
problems in the delta would be greater. But I don’t think you go 
from that premise to the conclusion that you shouldn’t repair and 
maintain existing levee systems. What it tells us is that we need 
a better plan overall which needs time to be developed. 

I think it is incorrect for us to take off on the assumption that 
the solution to the problem is not to repair existing levee systems. 
We have cities, we have farms, we have large investments that we 
must protect while we do a better job on our planning. 
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Our previous planning was willing to tolerate a disastrous event 
maybe on the frequency of once every 50 years. Today, we think 
we don’t want to ever have a flood. Well, we are going to have 
floods, and we are going to have levee failures. And the degree of 
protection is one of cost and investment. Do we want to protect 
against a l-in-300 event? 

I don’t think we could ever protect to the point that we could as- 
sure there will not be some flooding. There are going to be levee 
failures. There are going to be dam failures. Bridges are going to 
fall down. Those things are going to happen on some frequency, but 
we should maintain what we have, plan for the future, take into 
consideration these floodplain things, put a larger degree of flood 
protection in there if we want. But by no means is there any jus- 
tification for the premise that we should not maintain and repair 
existing systems. 

Mr. Hastey. I would also like to take a crack at that. I think 
that one of the things we have to look at is the system, and as 
being one member of this Committee, that my house has still not 
been rebuilt. The system works. I mean, 98 percent of the State of 
California was dry. 

I mean, you can’t say that the total system works. The dams did 
their jobs. The flows were kept down. The system actually worked. 
It failed miserably because we have levees that are 100 years old. 

None of the levees in the North Valley failed because the water 
was coming over the top. This event wasn’t a big enough event to 
cause the levees to fail by overtopping. It was caused by the struc- 
tural integrity of a poorly built levee and possibly poorly main- 
tained. And part of that maintenance problem is because we are 
confined with ESA rules. 

One of the things I would like to point out in this bill that I 
know Dr. Mount agrees with is that we need setback levees. We 
need those levees further back so we can widen the channel. If this 
passes, you may actually get those, but I can tell you there aren’t 
many districts and there aren’t many people in the State who can 
afford to go through the EIS and the entire process to move those 
levees back. That is monumental. 

I mean, it will take 20 years to get that done. I mean, if you 
want setback levees, and that is important, and you believe that 
is a process that needs to happen, then I believe this bill goes a 
long ways toward making those happen. 

Mr. Yenni. I think that an optimal term we need to address here 
is we talked about flood prevention, and I think you need to con- 
trast that with flood control. I think at least in my instance, we re- 
alize that we can’t prevent a flood 100 percent. What you need to 
concentrate is on controlling it and to what extent are you going 
to control that flood. 

Regarding building the levees higher and putting pressure on 
other systems further down, I know in my area if my levees are 
adequate, the only pressure that also results will be in San Fran- 
cisco Bay. And I don’t think it is going to flood San Francisco Bay. 
It will put the whole Marina district under water. Likewise, further 
up the system from me, the drainage is small enough such that we 
can push the water down with a small elevation in height. 
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Another thing that we have, I think it was mentioned a little bit 
earlier about dredging of channels. The Corps of Engineers has de- 
termined that sloughs and creeks surrounding our lands are navi- 
gable waterways. 

I know that when we went out there to look at some of the res- 
toration-site which is taking place on a portion of the place I farm, 
Fish and Wildlife Service, Fish and Game were out there. And we 
had trouble finding that navigable waterway. 

We are standing in the middle of it along about July or August. 
We said, “Yes, I think it is — it must be around here. There is a de- 
pression. That has to be the channel.” So we need to have a little 
consideration given to these navigable waterways and how you 
can’t find them. 

Mr. POMBO. Thank you. All right. I want to thank this panel for 
their testimony and at this time call up the next panel. Thank you 
very much, and you are excused at this time. The next panel is 
made up of Mr. David Zappe — excuse me — Mr. Frank Peairs is tak- 
ing his place; Mr. Walter Cook; Mr. Robert Frost; and Mr. Robert 
Clark. 

Mr. Tauzin. Mr. Chairman, I ask unanimous consent to be recog- 
nized out of turn at this point. Mr. Chairman, I was not here for 
an opening statement. I just want to make an observation. 

Mr. PoMBO. Without objection, the gentleman is recognized. 

Mr. Tauzin. As we are gathering the second panel, it just oc- 
curred to me that, you know, we have a similar concern in our 
State where we are building and trying to maintain levees to pro- 
tect lives and property. And all too often, we have very, very lim- 
ited resources available for us; that often the levee doesn’t get 
built, not because of regulations, and the repairs are not made, not 
necessarily because of regulations, but because we don’t have 
enough money. And when we finally gather the money together, we 
are told that part of the money has to be used now to go do an en- 
vironmental mitigation project. 

And while environmental mitigation may be very important and 
environmental projects may be very important, what I guess we are 
discussing today is whether these precious dollars, and the precious 
time we have to fix levees and maintain them, and the precious ef- 
fort that is available to us in terms of public resources to get that 
work done should be diverted for other governmental and high- 
minded purposes to protect beetles. In short, are beetles more im- 
portant in terms of spending these precious dollars than protecting 
lives? 

And Mr. Merger showed me a report by the Corps of Engineers 
that predicted that lives were going to be lost in his district if the 
levee was not fixed on time. It was not fixed on time, and we are 
hearing that part of the reason it was not fixed on time was be- 
cause the government decided that spending money to protect bee- 
tles was a higher priority. 

And I think that is what really this panel has taught me — is that 
in my own State we think we have problems already with these 
concepts, and we haven’t yet been faced with these kind of regula- 
tions. If we ever have these problems, I don’t know how we would 
survive in south Louisiana. And I understand a little better why 



34 


some of your constituents were not able to survive, Wally, and why 
we need to change some laws in this country. 

Mr. POMBO. At this time, I would like to recognize Mr. Frank 
Peairs who is the Assistant Chief Engineer at the Riverside County 
Flood Control and Water Conservation District. Mr. Peairs. 

STATEMENT OF FRANK PEAIRS, ASSISTANT CHIEF ENGINEER, 

RIVERSIDE COUNTY FLOOD CONTROL AND WATER CON- 
SERVATION DISTRICT, RIVERSIDE, CALIFORNIA 

Mr. Peairs. Thank you, Mr. Chairman, members of the Com- 
mittee. Over the past 50 years, the district has developed an exten- 
sive system of flood control facilities, including 35 dams and deten- 
tion basins, 48 miles of levees, 188 miles of open channel, and 182 
miles of underground storm drains. Timely maintenance of the dis- 
trict’s system is critical to ensure protection of the lives and prop- 
erty of our residents. 

The district is mandated to maintain projects constructed with 
Federal partners to standards dictated by the Federal agencies. 
And the Federal Emergency Management Agency, or FEMA, man- 
dates local government to maintain its flood control facilities as a 
condition of participation in the National Flood Insurance Program. 
Failure to do so can result in expulsion from the program and other 
sanctions. 

For decades, the district routinely maintained its system without 
outside interference. But over the past several years, we have been 
hamstrung in this effort through the regulatory activities of several 
Federal agencies, including the Corps of Engineers, the Environ- 
mental Protection Agency, and the tJ.S. Fish and Wildlife Service. 

These agencies have veto power over local flood control mainte- 
nance activities by virtue of regulations promulgated under author- 
ity of the Clean Water and Endangered Species Acts. Although 
these laws have been on the books for many years, their impact 
has become more burdensome as Federal agencies have issued new 
and more stringent regulations, often without authority of new law 
and sometimes as a means to negotiate settlement of environ- 
mental lawsuits of questionable merit. An example is the lawsuit 
negotiation which resulted in the Corps of Engineers adopting the 
so-called Tulloch Rule which was recently overturned by the 
Courts. 

Today, three separate Federal permits are required under the 
Clean Water Act to operate and maintain the district’s flood control 
systems, including a Section 404 permit from the Corps of Engi- 
neers. In addition, under Section 7 of the ESA, the Corps is re- 
quired to consult with the Fish and Wildlife Service where a per- 
mitted activity may jeopardize and endanger a threatened species. 
And EPA retains veto power over any activities that they do not 
agree with. 

This web of multiple Federal permits prevents timely mainte- 
nance of critical flood control facilities and poses an ongoing threat 
to the public health and safety. Many examples can be cited. 

In one case, the district was prevented from making critical re- 
pairs to the Santa Ana River levees because two endangered wool- 
ly-star plants were discovered in the general area of the work. The 
district is mandated to maintain these levees by the Corps of Engi- 
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neers which constructed them. We could not do so for more than 
two years, even though a failure would have been catastrophic. 

In another case, in January 1993, overflow from Murrieta Creek 
caused serious flooding in the Old Town area of the city of 
Temecula. Flows raged through businesses, restaurants, and resi- 
dences causing over $10 million worth of property damage. I was 
there that night. The power was out, and as I looked into the dark- 
ness of Old Town, I was certain that many lives had been lost. 
Through some miracle, none were. But there were many close calls. 

The real tragedy is that the flood was absolutely preventable. 
Prior to the flood. Federal officials had refused to allow mechanical 
clearing of vegetation and the removal of accumulated sediment on 
the creek, partially due to alleged concerns about the endangered 
least Bell’s vireo, and only after the damage occurred did they 
allow the critically needed maintenance to take place. Ironically, 
FEMA later reimbursed the district and the city of Temecula for 
the cost of the post-flood maintenance. 

Survival of an endangered or threatened species was not at stake 
in either of the cited cases, but inflexibility built into the ESA, cou- 
pled with indifference to public health and safety issues on the part 
of the resource agency and regulatory staffs, prevented the district 
from taking appropriate corrective measures in a timely manner 
unnecessarily jeopardizing lives and property. 

I have focused on maintenance issues today, but the district has 
also experienced major difficulties with the ESA in permitting new 
flood control projects. Additional information on these problems has 
been provided in the district’s written testimony, along with a spe- 
cific list of reforms to the Endangered Species Act recommended by 
the district. 

Time prevents me from covering the entire list, but the most crit- 
ical of the proposed reforms is a categorical exemption from provi- 
sions of the ESA for routine maintenance and emergency repair of 
all existing flood control facilities, and I would say not just levees. 

Accordingly, on April 8, 1997, the district’s governing board ap- 
proved Resolution Number E97-5 supporting H.R. 478, the Elood 
Prevention and Eamily Protection Act of 1997. A copy will be pro- 
vided to the Committee upon certification by the clerk of the board. 

The district fully understands that flood control programs and 
projects are currently undergoing dramatic change. But numerous 
citizens still rely on existing flood control systems to protect their 
lives and property. And reform is urgently needed to ease the regu- 
latory burden on local governments and to allow critically needed 
maintenance to take place. Thank you for your consideration of 
these remarks and the additional information and recommenda- 
tions contained in our written testimony. Thank you. 

[Statement of Mr. Zappe may be found at end of hearing.] 

Mr. POMBO. Thank you. Mr. Walter Cook. 

STATEMENT OF WALTER COOK, CHICO, CALIFORNIA 

Mr. Cook. Well, thank you, Mr. Chairman. My name is Walter 
Cook. I am a retired attorney, and I own a walnut orchard which 
is located adjacent to the Feather River levee which broke on Janu- 
ary 2, 1997. Much of my orchard was washed away. The remainder 
is covered by about six to eight feet of sand. My house, shop, and 
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mobile home were disintegrated. Most of my equipment is hidden 
under the sand in unknown, scattered locations. 

H.R. 478 is being offered as a remedy for future flooding. How- 
ever, before adopting a remedy, the cause of the problem must be 
first explored. So far, there has been much loose talk that the bee- 
tle did it. Based on my personal knowledge of the Arboga levee, I 
would like to share some information and thoughts which relate to 
the many probable causes of this breach. 

The levee is made entirely of sand. During previous high river 
flow, substantial levee erosion has been common in the vicinity of 
this break. Such erosion is likely to have occurred during the ’97 
flood and could easily have caused the levee break. Moreover, the 
toe of this levee had been a long-term problem. 

Rather than a delaying of repairs to the levees, in 1989, repairs 
were made to the levee at my orchard. A 1,000-foot long, 10-foot 
deep trench — a toe drain — was dug along the landward toe of the 
levee just north of Country Club Road. It may be more than coinci- 
dence that the break occurred at the precise location of this toe 
drain. 

While we cannot know whether the toe drain weakened the 
levee, we do know that the toe drain was ineffective in preventing 
the break of a levee that had previously existed for some 50 or 
more years. 

I understand that this stretch of levee was constructed over deep 
sand and gravel of the old riverbed. Incorrect original placement of 
the levee was another probable cause of the breach. 

Despite the many factors which could easily have caused the 
breach, many have seized on the mitigation pond as the undisputed 
cause of the break. This scenario, disregarding all others, is being 
used to justify diminishing the effectiveness of the Endangered 
Species Act. 

The pond is located about three-quarters of a mile from the cen- 
ter of the levee break and about 200 yards riverward of the levee. 
The claim that this pond caused the break requires an active 
imagination, in my opinion. 

It is also claimed that the Endangered Species Act prevented 
proper levee inspections and repairs, and that it held up levee re- 
structuring. In its ’96 study, the Army Corps stated that the levees 
in the study area are maintained regularly. I could relate to that. 
Since 1976 annually, the levee slopes have been burned. There has 
been a prevention of the colonization of endangered species on the 
sides of this levee. 

In addition to burning the levee, there has been a dragging of a 
bar across the sides of the levees with a bulldozer. Maintenance — 
I have to commend Reclamation District 784 for having done an ex- 
cellent job in maintaining the levee. There has apparently been no 
problem with the Endangered Species Act insofar as levee mainte- 
nance of the levee that just broke. 

In summary, we need to change our outlook on the natural 
world. The destruction of my orchard is not the fault of nature. The 
flood was caused by the refusal of we humans to accept the natural 
world the way it is. And our pitiful attempts to force the river to 
go where it would not go, blaming other species, which we are 
about to destroy forever, is not the answer. 
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Despite our greed and arrogance, what right do we have to sat- 
isfy our own desires by driving other creatures to extinction? Hu- 
mans can build faulty levees and dams that don’t work, but we 
cannot create even one of nature’s most insignificant bugs or ro- 
dents. Rather than doing everything we can to destroy the earth, 
we must learn to live with and protect the paradise we were given. 

The choice is not whether humans or bugs are superior. Humans 
must live in harmony with other creatures. 

Without providing any substantial benefits to flood control, H.R. 
478 will result in more Los Angeles rivers and other poorly- 
thought-out projects. Elimination of dams from review is particu- 
larly unconscionable. H.R. 478 is a bad bill and should be rejected 
out of hand. 

Mr. Chairman, I have a small package here of additional infor- 
mation which relates to the toe drain of 1989. I would like to sub- 
mit that as part of the record if that is possible at this time. 

Mr. POMBO. Without objection, it will be included in the record. 
Thank you. 

[Statement of Mr. Cook and added information may be found at 
end of hearing.] 

Mr. PoMBO. Mr. Robert Frost. 

STATEMENT OF ROBERT FROST, CALIFORNIA CATTLEMEN’S 
ASSOCIATION, SANTA PAULA, CALIFORNIA 

Mr. Frost. Thank you, members of the Committee. My name is 
Rob Frost. I operate a cattle ranch and land clearing business in 
Santa Paula, California, which is in southern California. I am cur- 
rently serving as Second Vice President of the California Cattle- 
men’s Association. I am here today representing the organization, 
as well as landowners along the Santa Clara River who have suf- 
fered severe flood damage. 

The CCA is a nonprofit organization which has over 3,000 mem- 
bers and has represented the State’s beef cattle producers in legis- 
lative and regulatory affairs since 1917. Our members own, control, 
and manage approximately 38 million acres of California’s 100 mil- 
lion acres. On the land we control, we house a majority of the 
State’s wildlife, plant species, and correspondingly the greatest per- 
centage and number of the State’s endangered and threatened spe- 
cies under the Endangered Species Act. 

My testimony today serves to call attention to two issues: the di- 
lemma which I and other landowners along the Santa Clara River 
have experienced due to the lack of flood control measures to pro- 
tect public and private property. The other is the dilemma which 
ranchers and other landowners throughout California face due to 
agency permitting requirements that restrict our ability to repair 
or restore property other than just levees and other flood control 
projects damaged or destroyed by flooding or other natural disas- 
ters. 

Basically, in both cases, the dilemma has been the direct result 
of the Federal Government’s enforcement of ESA which has taken 
a severe toll on the ability of landowners to protect their property 
and their livelihoods. It seems like every year now we have a flood. 

Just normal rainfall causes floods in Ventura County, predomi- 
nantly ’92, ’93, and ’94, and ’95 — weren’t bad years but we had 
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floods, and the main reason is that Ventura County Flood Control 
District will not fund money to do normal maintenance. And then, 
of course, we have the Corps of Engineers and the Fish and Wild- 
life Service stepping in with these horrendous mitigation measures. 

Many producers lost hundreds of acres of crops and land — a per- 
manent loss of 20 to 100 feet of soil depth in each case and the irri- 
gation system that went with them due to torrential rains that 
caused the river to shift course on a four-mile stretch and rip up 
nearly $2 million worth of crops and land. Refer to the Sacramento 
Bee article that is in my testimony. In addition, at least two oil 
wells and oil lines were at immediate risk, a natural gas line was 
ruptured and destroyed twice, and utility lines were downed, cre- 
ating tremendous risk. 

The landowners have requested help. Our problem down there is 
not levee maintenance. It is just maintaining the pilot channel in 
our river. The river is not controlled by levees, but the levees do 
protect the sidewalls of the river. 

The landowners who requested help and had limited financial re- 
sources were denied permission to expedite repairs on their prop- 
erty to prevent further flooding and restore what was damaged. 
Landowners with adequate financial resources were allowed to take 
immediate action for restoration efforts but only because they could 
financially commit to unreasonable mitigation procedures. 

For many years, not less than 70, the local flood control agencies 
contracted out pilot channel excavations in the river to small con- 
tractors and owner/operators of earthmoving equipment. Simply 
put, these contractors and equipment companies maintained a pilot 
channel that would handle just about any kind of normal rainfall. 
Except for the major flood we had in 1969, it would take care of 
that. 

We had rock and sand companies willing to come in and excavate 
the pilot channels and serve an economic benefit to Ventura Coun- 
ty which was out of aggregate at an economical yield. All that stuff 
was fine and dandy, and the agencies were ready to go until they 
came up with the mitigation measures. 

Now, we are talking the farmland valued at $15,000 to $35,000 
an acre in Ventura County. The mitigation requirements by the 
agencies — there was just no cost benefit ratio to the farmers. Noth- 
ing was done. The center of our river is higher than the banks 
right now. 

I am about out of time, but, anyway, we fully support H.R. 478. 
Our biggest problem is the agencies won’t react. They have — I don’t 
mean for anybody to take it personally — they just don’t know what 
is going on. They have got no sense. And we have people down 
there — small family farms — that are absolutely financially des- 
perate because of the flooding we have had. I mean, they have lost 
orange groves mainly because the agencies will not maintain a 
pilot channel down through the river. 

In closing, natural disasters can take a significant financial toll 
on investment we have in our businesses and our ranches. Property 
owners who have gone through the trauma associated with having 
their property destroyed and lives disrupted should not be further 
burdened with expensive permitting and delayed processes. Thank 
you. 
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[Statement of Mr. Frost may be found at end of hearing.] 

Mr. POMBO. Thank you. Mr. Robert Clark. 

STATEMENT OF ROBERT CLARK, CENTRAL VALLEY FLOOD 
CONTROL ASSOCIATION, SACRAMENTO, CALIFORNIA 

Mr. Clark. Mr. Chairman and members of the Committee, I am 
the manager of the California Central Valley Flood Control Asso- 
ciation, and I want to thank you for the opportunity to bring some 
of the concerns of our members to this Committee today. 

The Association was formed in 1926 to promote and secure the 
integrity of the Sacramento River Flood Control Project. Today, we 
represent the interests of those responsible for the maintenance of 
the levee and drainage system with membership from throughout 
the Sacramento Valley and Delta. 

Our members include reclamation, levee, drainage districts, 
counties, one city, and private landowners. The importance of the 
Endangered Species Act is recognized by our members who, of 
course, provide considerable habitat for protected species. 

We want to work with the Congress and regulatory agencies in 
an effort to provide for practical and successful implementation of 
the Act, while recognizing the greater need to assure protection of 
life and property from the ravages of flood. We believe the Act 
needs to be changed to recognize the conflicts created by its strict 
application. 

Flood control facilities are safety devices. Here in California, our 
economy, our property, and our lives depend on their successful 
construction, operation, and maintenance. This protection extends 
to the wildlife and habitat within the leveed system. Yes, levees 
protect wildlife too. 

The protection provided wildlife and habitat by levees is never 
considered when mitigation requirements are developed. A secure 
flood control system should not be compromised by the misguided 
desire to enhance fish and wildlife. 

Environmental law, regulation, and regulators have served to 
delay, discourage, and sometimes prevent essential fiood control 
work. And in almost all cases, they reduce significantly the funds 
available for flood protection. One of the most difficult aspects of 
compliance with environmental regulation requirements is the con- 
stantly narrowing time period when work is permitted to be done. 

It seems that by the time periods are set aside for nesting, hiber- 
nating, and migrating species, there is inadequate opportunity to 
accomplish the needed maintenance and repair work in a reason- 
able and efficient manner. This drastically increases cost and limits 
the availability of contractors capable of accomplishing their work. 
Safety first, not safety second, should be our motto. 

The California flood of 1986 resulted in identifying many areas 
where levee standards were deficient. Many of these sites remain 
unimproved 11 years later. At one of these sites you heard about 
a major failure that occurred. We have heard these delays cat- 
egorized as administrative. Environmental law and regulation is 
the primary cause of these administrative delays. 

Most of the environmental aspect of a project is based on biologi- 
cal opinion. The opinions expressed by the several regulatory agen- 
cies are often in conflict, and resolution of these conflicts delays 
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progress. There is no motivation for any of the regulatory agencies 
to proceed in a timely manner, and personnel changes, as well as 
the ongoing process of new ESA listings and revised biological opin- 
ions, further add to the delay and rising cost. 

The actual cost of project implementation is often a fraction of 
the overall project cost. Funding for construction is not requested 
or scheduled until all environmental documentation and mitigation 
is determined. 

The ESA is not used directly to stop projects. It is used as a fall- 
back authority to acquire potential habitat. Flood control managers 
are good stewards of the environment. They are willing and ready 
to assist in the preservation of habitat and endangered species. 
Their first priority, however, is providing protection for the lives, 
property, and economy of the area they serve. People who live be- 
hind the levees are highly motivated to assure a secure flood con- 
trol system. 

The obstructionist and what appears to be punitive nature of the 
application of the ESA on vital flood control projects must be over- 
come. Lacking any achievement of practical reform to the Act in re- 
cent years and the current method of application to vital safety 
projects has led our Association to the support of H.R. 478. We 
strongly support the view that operation and maintenance of exist- 
ing flood control structures should be exempt from requirements 
under the ESA. Thank you for your consideration of our comments. 

[Statement of Mr. Clark may be found at end of hearing.] 

Mr. POMBO. Thank you. Mr. Clark, in your opinion, is public 
safety being put at any additional risk by the delays and cost in- 
creases associated with the ESA compliance? 

Mr. Clark. Chairman Pombo, I certainly believe there is a risk. 
Whenever you have a levee that is identified as deficient and defec- 
tive and you delay for years resolving that problem, it is bound to 
be a risk when you know you have a problem. 

And even if you don’t know it, you should be working on it. But 
the delay that is associated with it, it is not unusual to go to a 
meeting on these projects and spend eight hours discussing them, 
and the only thing resolved is setting the date for the next meeting. 

Mr. Pombo. Do these additional costs of mitigation and compli- 
ance have any impact on the ability of the individual districts to 
make the repairs that are necessary? 

Mr. Clark. They certainly do if the cases that are not emer- 
gencies because the project — there is a local cost sharing for con- 
struction, and, of course, many of the project levee — many of the 
levees — not project levees — that are owned by reclamation districts, 
particularly in the delta, are not Federal levees so they receive no 
Federal funding. 

They get some State assistance in some areas but not all areas. 
So they do definitely add to the cost and the ongoing mitigation. 
And I just think the permitting costs are in many cases exorbitant, 
and they could be much — be streamlined by revisions to the Act. 

Mr. Pombo. You represent a number of people who are involved 
with the maintenance of the levee system, with the reconstruction 
of the levee system throughout the entire area. In your opinion and 
through your experience, when you have these kind of delays that 
you have described in your testimony and in answering the ques- 
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tions to the repair of the system, over a period of a number of 
years — say 15 years — where work that should have been done is 
delayed over a period of time, which, you know, even if it is ulti- 
mately done, it delays other work that should be done, and when 
you have an event like what we went through in the first part of 
this year, does that impact the ability of the system to handle that 
amount of flow, that amount of water that goes through it? 

Mr. Clark. Well, the levee system in the Sacramento River Flood 
Control Project is, of course, a very integrated system. It is inte- 
grated with the reservoir operations, the levee system, the weirs 
and bypass system, and so forth. And the delays in environmental 
work or ones I have referred to earlier, they are expensive. 

They are often faced with impractical mitigation requirements, 
and it takes time to resolve those differences of opinion. Opinions 
are written by what I would term apprentice biologists in distant 
offices, and they have to be revised once they get out to the field 
and they are reviewed. 

I think one of the main aspects of environmental regulation is 
the uncertainty it provides to the operations people in the field. 
They never know what issue is going to impact them in the work 
they are doing. 

Mr. POMBO. Thank you. At this time, I will recognize Mr. 
Merger — if he has any questions. 

Mr. Merger. Thank you, Mr. Chairman. I would just like to re- 
emphasize what the purpose of this legislation is and also what the 
purpose is not. There were some comments that were made earlier 
in our hearing that perhaps the purpose of this legislation was to 
build more reservoirs. I personally feel we need to build more res- 
ervoirs, but that is not the purpose of this legislation. 

What the purpose of this legislation is, is to ensure that we do 
not have a repeat of what we had happen on the Yuba River, and 
which in 1986 — again, to repeat this — Reclamation District 784 rec- 
ognized that they needed to repair a specific levee problem. 

Four years later in a study because of environmental laws, U.S. 
Army Corps of Engineers reported — again, let me — I don’t know if 
we can quote this too many times — this is their quote — now, this 
is in the precise location where the levee broke — their quote was, 
“Loss of human life is expected.” 

And, Mr. Cook, I hope you are listening to this because certainly 
our purpose of this is not to destroy or allow any of our endangered 
species to become extinct. That is not the purpose. 

But the purpose is to put human life first, and I believe we have 
every right to expect that. I believe the families of those three indi- 
viduals who lost their lives have every right to believe that the 
U.S. Congress is putting the lives of our citizens even before that 
of endangered species. 

And to finish this quote, it says, “Loss of human life is expected 
under existing conditions without remedial repairs for a major 
flood event.” Now, that was a statement made by the Corps of En- 
gineers four years after the levee was attempted to be repaired, 
and seven years before the levee break occurred, and about seven- 
and-a-half years before it was finally down to be repaired. Now, 
that is wrong. That is about as incredibly unacceptable as any dis- 
aster that I have ever seen. 
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That is the purpose of this legislation, to be able — and during 
this period of time, also the comment was made that it is not any- 
thing new to anyone in this Congress, or certainly in our State, or 
in any of our 50 States that we have a shortage of funds here in 
Washington. 

We are attempting to balance the budget, and I serve on the 
Budget Committee. We are looking at every dollar we spend. And 
you know what we spend on a break or — that the original estimate 
to repair in 1990 of this break was $3 million for this problem — 
we had in this specific levee, $3 million. Now, after it broke, it is 
going to cost $9.3 million. Plus that, we spent $10 million on miti- 
gation. 

And not only is the levee still not repaired, but it was written 
in a letter — a memo I have from the Yuba County Water Agency, 
35,000 people were displaced by this one repair that was recog- 
nized in 1986, 500 homes were destroyed, 9,000 acres of prime 
farmland was displaced, and four of the largest employers in all of 
Yuba County were inundated. 

But as bad as all that is, the worst of all is that three human 
lives were lost that need not to have been lost right directly in 
front of where that levee broke. Now, that is wrong. And we have 
a responsibility to not only protect endangered species, which I also 
support, but to protect human life. 

And this legislation would allow us to go in and to build and re- 
pair our levees, to put that as our highest priority, to do it in an 
expeditious way in which we do not have to go in and mitigate first 
so as to be stalled. That is the purpose of the legislation, Mr. 
Chairman, and I appreciate all of our witnesses that are here testi- 
fying on this today. 

Mr. POMBO. Thank you. Mr. Schaffer? Mrs. Cubin? I would like 
to thank the panel for your testimony. There may be further ques- 
tions that would be submitted to you in writing. If you get those 
questions, I would appreciate it if you could answer them as quick- 
ly and succinctly as possible so that they can become part of the 
official record of the Committee hearing. And at this time, I would 
like to dismiss the panel and thank you very much, all of you, for 
your testimony. 

OK. At this time, we are going to call up the next panel that is 
going to testify here today. It is going to take just a few minutes 
of delay so that the stuff can be moved out of the way so that they 
can sit at the hearing table. So we are going to delay for just a few 
minutes here while they do that. 

STATEMENT OF GEORGE GRUGETT, LOWER MISSISSIPPI VAL- 
LEY FLOOD CONTROL ASSOCIATION, MEMPHIS, TENNESSEE 

Mr. Grugett. Mr. Chairman, thank you very much, and I do 
apologize. I made the only reservation I could to get back home to- 
morrow. But my name is George Grugett, and it is my pleasure 
and privilege to serve as the Executive Vice President of the Lower 
Mississippi Valley Flood Control Association, an agency composed 
mainly of public officials that for the most part are elected to serve 
the people on levee boards, drainage districts, ports and harbor. 
State agencies, cities and towns, and other State agencies in the 
States of Illinois, Kentucky, Tennessee, Missouri, Arkansas, Mis- 
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sissippi, and Louisiana, extending from Hannibal, Missouri, to the 
Gulf of Mexico. 

Mr. Chairman, I have been in this business for about 50 years, 
and I would like to just deviate a little bit from my statement and 
make a few comments. Dr. Mount, in his statement, said that lev- 
ees will fail. We in the Lower Mississippi Valley have not had a 
levee failure since 1927. That is about 70 years. Congressman 
Tauzin’s comments I really enjoyed. 

There was a lot of mention made of floodplains. Our floodplain 
in the lower valley is 100 miles wide. When you have got that kind 
of floodplain, you don’t talk about moving people out. But this As- 
sociation has appeared before the Congress and served the people 
in the lower valley for well over 60 years. 

I sincerely appreciate this opportunity to testify today on the im- 
plementation of the Endangered Species Act. Let me begin by stat- 
ing emphatically that I strongly believe in protecting our environ- 
ment, and everyone I know and associate with shares that belief 
and desire. I also strongly believe in private property rights, the 
rights that form the economic framework that this country was 
founded on. 

It is my strong opinion that the multibillion dollar environmental 
movement and some bureaucratic government agencies have 
harmed our economy and violated the liberties and freedom of the 
American public. I am also sure that only the elected Congress of 
the United States can change that violation of private property 
rights and prevent Americans from being crushed by fanatical envi- 
ronmental extremists. 

My discussion of the implementation of the Endangered Species 
Act must begin with the long-held belief that there is nothing basi- 
cally wrong with the Act itself, but the interpretation and enforce- 
ment of this Act by Eederal agencies have created a very costly and 
unacceptable time-consuming situation that is not visible to or 
known by the public. 

This interpretation and enforcement has caused the Eederal Gov- 
ernment to expend lots of resources, both money and people. Eortu- 
nately, because of the generosity of the taxpayers, the Eederal Gov- 
ernment has those resources. 

Unfortunately, the local people do not have the necessary re- 
sources and assets. Therefore, work, especially flood control work, 
simply does not get done. The time and money required just to file 
an application for a permit is not available in most cases to the or- 
dinary citizen. 

The Eederal Government has to expend the time and money be- 
cause of the rules, regulations, and policies that have been promul- 
gated by the Endangered Species Act. The majority of this effort is 
to satisfy the U.S. Eish and Wildlife Service. 

An example of the resources that must be used to both satisfy 
the misinterpretation of the Endangered Species Act and provide 
adequate flood control protection took place on the St. Francis 
River in east-central Arkansas. 

This reach of the St. Francis River was an integral part of the 
complex St. Francis Basin Project that provides flood protection for 
almost 2 million acres in northeastern Arkansas and southeastern 
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Missouri. The project had been jointly built by the local people and 
the U.S. Army Corps of Engineers. 

In order for the flood control project to function properly, mainte- 
nance work in the form of dredging to remove accumulated silta- 
tion was required on the St. Francis River south of Highway 64 in 
Arkansas. The Corps awarded a contract for the maintenance work 
in 1977 at an estimated cost of approximately $1 million. 

Shortly after work began, a dead mussel, identified as a fat pock- 
etbook pearly mussel, was discovered near the worksite. Since the 
fat pocketbook pearly was one of 50 or so mussels listed as endan- 
gered, work was stopped. The contractor filed a claim against the 
government, and he was paid approximately $1 million, this in 
spite of the fact that little or no work had been performed. 

The maintenance work was halted for a period of 11 years, and 
lands and homes were flooded that would not have been if the re- 
quired work had been done. In addition to this damage, the Corps 
of Engineers spent another $1 million locating and relocating the 
fat pocketbook pearly mussel. $2 million was expended, 11 years 
was wasted, and no flood control protection was provided. 

The epilogue to this story is that work was resumed with individ- 
uals being paid to literally crawl on their hands and knees in front 
of the dredge removing and relocating mussels. The irony is that 
not only was the fat pocketbook pearly mussel subsequently found 
in large numbers over a vast area, but it was evident that they 
grew best in disturbed channels, in other words, channels that had 
been previously dredged. 

There are many stories that are as ridiculous and costly as the 
experience with the fat pocketbook pearly mussel. We cannot afford 
that type of thing any longer because of drastic cuts in the Corps 
of Engineers civil works project. 

If I may, sir, I would like to point out one thing that is of great 
concern to us now, and that is the Fish and Wildlife’s designation 
of critical habitat for endangered species. Just one example is a 
proposal by the Service to designate a total of 3 million acres in 
Louisiana and Mississippi as critical habitat for the conservation of 
the Louisiana black bear. 

No one wants to see harm come to the Louisiana black bear. But 
if almost 5,000 square miles are designated as critical habitat, and 
the Corps of Engineers’ 404 permitting program requires that the 
issuance of a permit does not result in the adverse modification of 
critical habitat, you can easily see that we and the Corps of Engi- 
neers are going to be hard-pressed to bring some 300 miles of def- 
icit levees in Louisiana and Mississippi to the required grade and 
section. 

When those levees fail, and they will if not corrected, not only 
will the Louisiana black bear be in immediate and critical danger, 
but so will about 4 million people and their homes and property. 
I must point out that this designation of critical habitat also has 
a strong potential for imposing undue restrictions on the activities 
of private landowners. 

Briefly commenting on H.R. 478, that proposes certain exemp- 
tions from the Endangered Species Act for flood control projects. 
We do not believe that flood control projects in their entirety 
should be exempted from the requirements of the Endangered Spe- 
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cies Act as the Act itself has made positive contributions to our 
quality of life in the United States. 

What we are really asking for is tolerance for people and their 
livelihood on the implementing rules of the Act. The Endangered 
Species Act, because of the way it is formulated, requires the U.S. 
Fish and Wildlife Service give total weight to the conservation of 
the species regardless of the consequences to people, their property, 
and their livelihoods. 

The Act should be modified to reflect a balance, the weighing of 
people’s needs against that of the species. We hope that the Con- 
gress will modify the Endangered Species Act to bring about that 
balance, and thank you for your time. 

[Statement of Mr. Grugett may be found at end of hearing.] 

Mr. POMBO. Thank you, sir. If none of the members have any 
questions of the witness, he can be excused at this time, and thank 
you very much for your testimony. 

Mr. Grugett. Thank you, Mr. Chairman. 

Mr. PoMBO. At this time, I will recognize Mr. John Garamendi, 
Deputy Secretary, Department of Interior. 

STATEMENT OF JOHN R. GARAMENDI, DEPUTY SECRETARY, 
U.S. DEPARTMENT OF THE INTERIOR, WASHINGTON, DC 

Mr. Garamendi. Mr. Chairman, I appreciate the opportunity to 
be here today to discuss the recent and tragic flooding which has 
taken place in California, the Northwest, the Midwest, and other 
parts of this country. Our hearts go out to those who have suffered 
losses from this series of devastating floods. 

First, I would like to commend the U.S. Army Corps of Engi- 
neers, the Bureau of Reclamation, the Geological Survey, Fish and 
Wildlife Service, as well as State and local fioodfighting agencies. 
While the extent of this year’s flooding was catastrophic, these 
agencies have performed effectively and thereby avoided serious 
additional damages and threats to life and property that would 
have occurred had they not been working so effectively. 

Mr. Chairman, my testimony is beyond the length of time avail- 
able. I am going to in my comments shorten it. The written state- 
ment has been presented, and I would like you to put that in the 
record. In January of 1997, the Fish and Wildlife Service imple- 
mented the disaster provisions of the Endangered Species Act, Sec- 
tion 7, consultation regulations in 48 California counties that were 
declared disaster areas by the President. Rapid and effective re- 
sponse to damaged flood management systems was undertaken, 
and that did result in the minimization of risk to life and property. 

In addition, on February 19, 1997, the Director of the Fish and 
Wildlife Service issued a policy statement further clarifying and ar- 
ticulating our flood emergency policy under the Endangered Spe- 
cies Act. A copy of that policy has been provided to the Committee, 
and it is attached to my testimony. 

The policy is that, essentially, during this flood season, the repair 
and replacement of flood damaged flood control facilities may pro- 
ceed unimpeded and without review as long as landowners and 
government agencies plan to repair or replace the damaged facili- 
ties to substantially the same condition as existed before the flood. 
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I think we need to spend a great deal of our time looking at the 
long-term restoration of the California and American flood systems. 
The Department of Interior’s long-term flood management strategy 
is to develop cost effective and economically sustainable approaches 
to reducing future flood damages so that these systems are con- 
sistent with the need to protect and restore important environ- 
mental natural resource values that are inherent in the floodplain 
and adjacent lands. 

Our Department will continue to work cooperatively with Federal 
and State agencies, local communities, water districts, and con- 
cerned citizens to examine the long-term flood damage reduction 
measures. Our hope is to achieve a flood control system that is 
based on reducing flood damages through these cost-effective and, 
where appropriate, nonstructural alternatives while minimizing the 
development in the floodplains. 

If I might for a moment turn to the Endangered Species Act reg- 
ulations and the flood protection measures. This Committee has 
heard much today, and much has been said in the past about the 
Endangered Species Act and the flood. Let me make it perfectly 
clear that in our view, the Endangered Species Act has been 
wrongly blamed for flood damages in California, particularly relat- 
ing to the operation and maintenance of the levee systems along 
the Sacramento and the San Joaquin Rivers. 

The storm that hit northern California beginning just after 
Christmas paralleled or exceeded the historic California storms of 
the 20th century. For example, flooding on the San Joaquin River 
ranked four times greater than 1986. Oroville Reservoir on the 
Feather River experienced a record inflow of over 302,000 cubic 
feet per second. That is over a 120-year event. And the outflows 
were 20 percent greater than the previous record in 1986. 

Mokelumne flows below the reservoirs peaked at close to 8,000 
cfs, which is the highest flow recorded in over 80 years. On the 
Cosumnes River, it experienced flows over 90,000 cubic feet per 
second, which was twice as high as any recorded flows since 1906. 
Certainly, the levee systems were simply overwhelmed by the mag- 
nitude of the January floods. 

In addition, we are aware of no cases where it can be shown that 
the implementation of the Endangered Species Act caused any 
flooding and any flood control structures to fail. Nor has the pres- 
ence of any listed species prevented the proper operation and main- 
tenance of flood control facilities prior to the recent floods. 

Now, I would like to take an opportunity to express my Depart- 
ment’s strong opposition to the Flood Prevention and Family Pro- 
tection Act of 1997, H.R. 478. While the Department agrees with 
the need to reduce flood damages and to protect residents living in 
flood-prone areas, we do not believe this legislation will achieve 
these goals. 

In fact, legislation has the potential to worsen the problems it 
seeks to address. Legislation proposes broad exemptions from the 
Endangered Species Act which would encompass a majority of Fed- 
eral and nonFederal water resources projects. There are thousands 
of Federal and nonFederal projects that have flood control as one 
of their functions. 
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You might include the Hoover Dam, or the Grand Coulee, or the 
Shasta Dam in this list, and certainly most every hydropower facil- 
ity would be included. We believe this bill, as written, would ex- 
empt virtually all Federal and nonFederal water resource projects 
and flood projects from compliance with the Endangered Species 
Act. 

Amending the ESA in this fashion will not enhance anyone’s 
ability to operate or maintain flood control facilities. If assumptions 
that floods can be prevented solely by structural means, by elimi- 
nating the Endangered Species Act, that would allow businesses 
and residences to live and to work in areas that are subject to fre- 
quent flooding. As a result, some communities will become immune 
to small and medium-sized floods, only to be devastated by larger 
and more intense floods that will inevitably occur. 

The bill will contribute to a false sense of security and may en- 
courage further development in flood-prone areas, thereby increas- 
ing future flood damages. It doesn’t solve the flood problem. It 
doesn’t solve flood damages or lost lives and property. We believe 
it will make things worse. 

We also recognize that there are several endangered species liv- 
ing along the levee system in the Sacramento and San Joaquin Riv- 
ers, and we have, therefore, developed cooperative agreements with 
Eederal and State agencies, water management districts, and oth- 
ers to reconcile the needs of the listed species. We have many ex- 
amples of how these coordinated and cooperative programmatic 
consultations have sped projects and caused them to be undertaken 
in a more timely manner. 

I will not go into all of those details. But, in conclusion, all of 
us must recognize that this is not the last natural disaster that will 
affect lives and properties. Therefore, all of us must be committed 
to continually improving our capability to respond. We can do this 
by designing our systems so as to recognize that Old Man River 
will have his way eventually. We must design our systems to ac- 
commodate the river. That is the conclusion of my testimony. The 
written version is available to you, and I would hope you would put 
that in the record. I would be happy to respond to questions. 

[Statement of Mr. Garamendi may be found at end of hearing.] 
Mr. POMBO. Thank you. Your full written statement will be in- 
cluded in the record. Mr. Michael Davis. 

STATEMENT OF MICHAEL L. DAVIS, DEPUTY ASSISTANT SEC- 
RETARY OF THE ARMY (CIVIL WORKS) POLICY AND LEGIS- 
LATION, ACCOMPANIED BY SUSAN L. RAMOS, CHIEF OF THE 
ENVIRONMENTAL BRANCH, CORPS OF ENGINEERS, SAC- 
RAMENTO DISTRICT, MICHAEL F. NOLAN, CHIEF, CIVIL 
BRANCH, PROGRAMS AND PROJECT MANAGEMENT, SAC- 
RAMENTO DISTRICT, AND THOMAS S. COE, REGULATORY 
BRANCH, DEPARTMENT OF THE ARMY, WASHINGTON, D.C. 

Mr. Davis. Mr. Pombo and members of the Committee, thank 
you for the opportunity to be here this afternoon to testify on the 
impacts of the Endangered Species Act on the ability of Federal, 
State, and local government agencies to provide flood protection. 

I am Michael Davis, the Deputy Assistant Secretary of the Army 
for Civil Works. I work for one of your former colleagues, Martin 
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Lancaster. With me today are representatives from the Corps Sac- 
ramento District and a representative from the Corps’ head- 
quarters Emergency Management Office. Mr. Pombo, I too will 
summarize my statement, and with your permission, submit the 
full written text for the record. 

While my statement today focuses on activities in the California 
Central Valley and its recent devastating floods, the basic tools 
used by the Army Corps of Engineers to address flood protection 
and environmental issues apply across the nation. 

Let me say upfront that we believe that implementation of the 
Endangered Species Act is not inconsistent with the need to build, 
maintain, and operate flood control infrastructure. We know today 
that it is not only vital to protect human safety and property, it is 
also important to protect our natural resources. 

Using existing regulatory provisions under the Endangered Spe- 
cies Act and the Clean Water Act, we are able to maintain the im- 
portant balance between flood protection and natural resource pro- 
tection. In fact, with existing exemptions, emergency provisions, 
and general permits, it is rare that a detailed Federal evaluation 
is required for maintenance and repair of flood protection levees. 

For example, in January of 1997, the Sacramento District issued 
a general permit for those nonexempt emergency flood repair ac- 
tivities. Since that time, that district has issued over 30 permits for 
specific activities with the average turnaround time anywhere from 
two hours to two days. 

The Corps enjoys a solid working relationship with Federal and 
State resource agencies. We work together to ensure that flood con- 
trol projects go forward in a timely manner with minimal adverse 
effects on the environment. A good example of this working rela- 
tionship is the emergency floodfighting work that was done fol- 
lowing the New Year’s storm in California. 

As soon as the Corps became involved with fighting levee breaks, 
we coordinated with the Fish and Wildlife Service and the State of 
California Fish and Game to obtain guidance on endangered spe- 
cies consultation. Both agencies stated that an initial consultation 
was not necessary to initiate emergency levee repairs during 
floodwide conditions. Instead, concerns or requirements for endan- 
gered species mitigation would be addressed once the floodfight 
ended. The emergency work went forward without delays for envi- 
ronmental consultation. 

And now that the Corps is in the rehabilitation phase of levee 
reconstruction, the Fish and Wildlife Service continues to work 
closely with our Sacramento District so that we may expedite the 
site evaluation process and, ultimately, the final levee rehabilita- 
tion before the next flood season. 

The Fish and Wildlife Service and the State Fish and Game rep- 
resentatives accompanied the Corps team as they conduct site vis- 
its. A determination is made on-site of any ESA, NEPA, or Cali- 
fornia Environmental Quality Act concerns or habitat mitigation 
requirements. 

After the Corps and the Fish and Wildlife Service have deter- 
mined what mitigation measures can be reasonably and practicably 
implemented to protect endangered and threatened species and 
other environmental values, those measures are implemented as 
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the rehabilitation and reconstruction work proceeds, or as soon 
thereafter as is practicable. 

It is our strong belief within the Department of the Army that 
both human needs and our natural environment can be given ap- 
propriate consideration, and the decisions regarding flood protec- 
tion and development issues should reflect both sets of consider- 
ations. 

The Corps recognizes that environmental laws such as the En- 
dangered Species Act and the Clean Water Act are essential to en- 
sure the protection of our nation’s resources. While it is true that 
at times construction schedules and practices have been modified 
to address environmental concerns and requirements, this does not 
interfere with our ability to provide the design level of flood protec- 
tion. We continue to work with the other agencies to improve these 
programs and to further reduce delays where possible. 

In the Chairman’s letter of invitation, they asked for comments 
on H.R. 478. Let me express the Department of the Army’s strong 
opposition to H.R. 478. We do not believe that it is necessary to 
allow us to deal with flood protection or flood emergencies. More- 
over, its broad approach will result in unnecessary impacts to 
threatened and endangered species. 

The recent floods in the Northwest and central California, the 
Ohio Valley, and now in the upper Midwest have caused substan- 
tial damage to property. They have cost taxpayers billions of dol- 
lars, and, most importantly, they have cost human lives. No agency 
is more sensitive to this devastation than the Army Corps of Engi- 
neers. Our dedicated field staff witnesses firsthand the destruction 
and the fears of landowners. 

It is time that we seriously reexamine our floodplains and our 
floodplain policies. We must ask if our current approach is sustain- 
able in terms of flood protection, in terms of the fiscal investment 
required, and the impact on our natural resources. Our short-term 
objective must be to help communities recover from the devasta- 
tion. However, our long-term objectives must be one that includes 
a serious look at all options, not just an automatic return to struc- 
tural solutions that may no longer be appropriate or effective. If we 
carefully evaluate all options, we can demonstrate that we do not 
have to choose between flood protection and environmental protec- 
tion. Mr. Chairman, that concludes my statement. 

[Statement of Mr. Davis may be found at end of hearing.] 

Mr. POMBO. Thank you. Mr. Michael Rausch. 

STATEMENT OF MICHAEL RAUSCH, UPPER MISSISSIPPI, ILLI- 
NOIS, AND MISSOURI RIVERS ASSOCIATION, QUINCY, ILLI- 
NOIS 

Mr. Rausch. Thank you, Mr. Chairman, and members of the 
Committee. I am Michael Rausch. I am Treasurer of the Upper 
Mississippi, Illinois and Missouri Rivers Association. My testimony 
is presented on behalf of our Association. 

Our Association was created in 1954 and has been expanding, 
particularly since the great flood of 1993. Our membership includes 
individuals, businesses, and municipalities which are all interested 
in the continuing improvement of flood control, navigation, eco- 
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nomic development, and habitat protection along the rivers of the 
Midwest. 

The United States Army Corps of Engineers has transformed 
these great natural resources into the essential centerpiece of our 
Midwest economy. In the 1930’s, the navigation system was mod- 
ernized, and our great transportation infrastructure advantage was 
established. Today, however, that infrastructure’s advantage is 
quickly deteriorating, and our state-of-the-art system is in immi- 
nent danger of being inferior to numerous other areas of the world. 

Those in the Midwest who provide the resources to keep our eco- 
nomic engine running have been pleading for improvements. Many 
environmental interest groups have been lobbying to block those ef- 
forts or any other improvement in flood control systems on the in- 
correct presumption that improvements to navigation or flood con- 
trol will harm fragile ecosystems or habitat. 

The Midwest economy and environment can prosper together. 
This will not occur if a proper balance and consideration for flood 
control, economic development, and recreation is not quickly imple- 
mented. The instability of a poorly maintained flood control system 
prevents economic growth and stable recreation, while causing er- 
ratic food production and a less efficient navigation system. 

The greatest threat to river transportation and wildlife habitat 
is the accumulation of sediment in the rivers. The Corps, during 
the past 35 years, has seldom removed dredge material from the 
fioodway in the upper valley. The material have been placed within 
the floodway on islands, beaches, or in deep water where it is de- 
posited back in the navigation channel or upon wildlife habitat at 
the next time of high water. This practice should be stopped and 
the dredged material placed outside the fioodway immediately. 

Efforts to remedy this problem of sedimentation are being de- 
layed and prevented by those who wish to turn the great resource 
of our Midwest rivers into a quasi-national park. Government pro- 
grams are even funding placement of millions of tons of rock in the 
rivers and building structures and islands in the river. Current ac- 
tion and inaction is increasing the risk of flooding and increasing 
the inefficiencies of navigation. 

In the meantime, if a city, industry, or community wants to im- 
prove their economic base by improving flood control, the idea is 
declared either economically impossible by the current cost benefit 
formulas or alleged to be environmentally damaging, immediately 
making it politically imputable and, thereby, impossible to imple- 
ment. 

We do not really know the full impact of the Endangered Species 
Act on the ability of the government to provide adequate flood pro- 
tection. We do know that the fear of the Act and the related costs 
and delays associated with threatened environmental issues rising 
under the veil of the Act have caused serious compromise to most 
flood control activities in our area. 

Maintenance of levees has been prevented or delayed due to al- 
leged critical habitat of the Indiana bat. Dredging to repair levees 
was delayed due to concerns for mussel beds and the Higgins eye 
clam. During the 1993 flood, levee districts that had been flooded 
could not be intentionally breached to let water out until Eederal 
and State agencies were satisfied that habitat surveys were com- 
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pie ted which caused much additional damage to the particular dis- 
trict during the delay. 

Another specific case involves a pecan grove that was killed on 
the Illinois River during the 1993 fiood. The local office of the Fed- 
eral Soil Conservation Service had approved a plan for removal of 
the dead trees and replanting of such in October 1994. 

In January 1995, the Corps of Engineers notified the owner that 
his actions might require a Section 404 permit. One week later, the 
Corps issued a cease and desist order threatening a $75,000 per 
day fine and possible imprisonment to restore the area to its pre- 
vious condition. 

After one-and-one-half years of red tape, a Section 404 permit fi- 
nally allowed restoration work but nearly was denied because of 
concern regarding the endangered Indiana bat. This was the offi- 
cial action and position even though the Corps of Engineer per- 
sonnel indicated there had never been a bat sighted in the area, 
but that there was a possibility that one could stray into the dead 
pecan grove. 

The Section 404 permit was subject to two pages of conditions, 
which I have attached to my testimony in the written record, in- 
cluding the restriction against it doing any work between May 1 
and September 1, obviously the best, most cost-effective time to do 
this type of work, to protect these nonexistent Indiana bats. 

The Corps of Engineers is facing the issue of altering the water 
flows of the Missouri River in part to accommodate the presumed 
needs of the piping plover, a lesser tern, and the pallid sturgeon. 
This seems to be totally influenced by the Endangered Species Act 
concern with very little concern about the communities, businesses, 
and property owners on the downstream reaches of the river. 

Additional attachments to our testimony have been submitted to 
the Committee for your reference. They expand upon the use of the 
plover and tern as instruments to prevent flood control develop- 
ment. Most interesting might be the attachment with excerpts indi- 
cating how people are instructed on ways to use the Endangered 
Species Act as a tool to prevent other activity they wish to stop. 
This strongly indicates that the ESA is primarily being used to im- 
plement an agenda to prevent growth and respect for human 
needs, concerns, and rights. 

Mr. Chairman and members of the Committee, we certainly 
thank you for the opportunity to make our statement before you. 
You are dealing with a very critical issue that affects our part of 
the country, as well as every other area of the country. We strongly 
support the amendment being considered and referred to as the 
Elood Prevention and Eamily Protection Act of 1997. 

We certainly need this common sense improvement in a body of 
administrative regulation that has reduced human incentive, pre- 
vented improved fiood control, and delayed or prevented efficient 
economic development. We must establish a legislative priority and 
administrative system to maintain and improve our infrastructure 
including fiood control structures and human concerns. Thank you 
very much. 

[Statement of Mr. Rausch may be found at end of hearing.] 

Mr. POMBO. Thank you. Mr. Guenther. 
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STATEMENT OF HERB GUENTHER, WELLTON-MOHAWK 
IRRIGATION AND DRAINAGE DISTRICT, WELLTON, ARIZONA 

Mr. Guenther. Thank you, Mr. Chairman, and members of the 
Committee. My name is Herb Guenther. I am the Executive Assist- 
ant with the Wellton-Mohawk Irrigation and Drainage District in 
Wellton, Arizona, which is located along the Gila River in south- 
western Arizona, about 50 miles east of Yuma. 

The district that I represent provides Colorado River water to 
about 62,500 acres of prime agricultural land, and we are also re- 
sponsible for flood protection along 60 miles of the lower Gila 
River. The lower Gila River is normally a dry river. In early 1993, 
however, we did experience a 500 year flood event, one that filled 
and spilled all the reservoirs on the Gila and Salt River upstream 
in the Phoenix area. 

Painted Rock Reservoir, which is a Corps of Engineers flood con- 
trol facility, is located about 70 miles upstream of our district. Our 
flood control facilities were designed to handle a 10,000 cubic feet 
per second release from Painted Rock Dam, and were about 98 per- 
cent complete at the time of the ’93 flood. 

The Painted Rock Dam filled and spilled. Again, it was a 500- 
year event, and the peak uncontrolled releases reached almost 
26,000 cubic feet per second. So, obviously, with a 10,000 cubic foot 
per second project design, we had problems. 

The damage to the public facilities in our irrigation district ex- 
ceeded $100 million. That is to only public facilities. So, of course, 
we needed disaster recovery assistance, and it was a federally de- 
clared disaster so we applied for that assistance under the Stafford 
Act. 

Shortly thereafter, we were notified by the Corps of Engineers 
and the Federal Emergency Management Agency that we would be 
required to obtain a 404 Clean Water Act permit, for those areas 
of our project restoration that were located within waters of the 
U.S., and we would have to get a NEPA, National Environmental 
Policy Act, clearance for the remainder of the area. 

Now, those requirements by themselves, the NEPA requirement 
and the Clean Water Act requirement, opened up the other cans 
of worms, if you will. It opened up the Endangered Species Act, the 
National Historic Preservation Act, Section 106, the Executive 
Order on Floodplains 11988, and the Executive Order on Wetlands 
11990. 

That leads us to the second problem, and that was that before 
we could restore the flood protection that we had enjoyed prior to 
the flood event, we had to go back through a full-blown environ- 
mental compliance process. 

I am a fish and wildlife biologist by training. I have spent 26 
years either working with or for the Federal Government in envi- 
ronmental compliance. I cut my teeth on the Endangered Species 
Act and the National Environmental Policy Act, and I have never, 
ever been involved in anything as nightmarish as the last four 
years in trying to get environmental compliance to restore the flood 
protection system that was destroyed by a 500 year flood event dis- 
aster. 

In this instance, the Endangered Species Act did not prove to be 
a real problem. That was primarily because the Fish and Wildlife 
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Service in our area used common sense, that the “moonscape” that 
existed following the flood would not support the Yuma clapper rail 
or other endangered species that might be found. I mean, there 
was no habitat left. It was gone. It was denuded. 

So the ESA was not a major problem. However, it did lead to a 
Notice of Intent to Sue by some environmental groups which is still 
pending. It was a 60 day notice letter. Our major problem revolved 
around the environmental compliance including the Clean Water 
Act, both Section 404 and 401, as well as the NEPA requirements 
for the environmental assessment and the National Historic Pres- 
ervation Act, Section 106, and as I have mentioned, the executive 
orders. 

We had to prepare the environmental assessment. We had to do 
a wetlands analysis. We had to do the 404 reports, the 404 jus- 
tification plan, the 401 substrate analysis, and develop a total miti- 
gation plan which was negotiated with the Fish and Wildlife Serv- 
ice and the local State game and fish agency. 

Also involved in the negotiations was, of course, the Corps of En- 
gineers, from whom we sought the 404 permit, and the U.S. Fish 
and Wildlife Service, from whom we had obtained the Section 7 
finding of no effect. 

We also had to prepare and negotiate a 106, National Historic 
Preservation Act treatment plan, on a previously 106 certified rock 
quarry. Now, the EA which was very controversial, led to the Corps 
of Engineers finding of no significant impact which was based upon 
a fully mitigated restoration project. 

However, EPA continued to demand the preparation of a com- 
plete environmental impact statement. And, again, we are just try- 
ing to put the thing back the way it was and to restore the flood 
protection. This is not a new project. It is not a different project. 

The controversy over the environmental assessment led to litiga- 
tion on behalf of some environmental groups, and that litigation is 
continuing as we speak. We currently are in the 9th Circuit Court 
of Appeals where the Plaintiffs are appealing a judgment of the 
District Court. Also, it led to FEMA denying funding and looking 
for another agency, namely, the Corps of Engineer, to fund it under 
their P.L. 84-99 program. 

But now the bottom line is, we are four years after the disaster. 
We are still trying to complete the environmental clearance. We 
are still trying to secure funding. We are still without flood protec- 
tion for the area, and the $43 million Federal, State, and local in- 
vestment in nonflood infrastructure restoration remains in jeop- 
ardy. 

And, lastly, we are still involved in the frivolous litigation which 
has already cost us over $160,000 in legal fees. We support the 
House Resolution 478. However, we feel it doesn’t go quite far 
enough. We feel a bigger umbrella for compliance relief, such as the 
ESA and NEPA, is justified. While we don’t necessarily need an ex- 
emption, we think there should at least be a process whereby we 
can expedite the reviews that are necessary following federally de- 
clared disasters and the recovery therefrom. 

I thank you for the opportunity to testify here today, and I have 
submitted my written comments and ask that they be made a part 
of the record. 
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[Statement of Mr. Guenther may be found at end of hearing.] 

Mr. POMBO. Thank you very much. Ms. Cunniff. 

STATEMENT OF SHANNON CUNNIFF, DEPUTY EXECUTIVE DI- 
RECTOR, FLOODPLAIN MANAGEMENT REVIEW COMMITTEE, 

WASHINGTON, DC 

Ms. Cunniff. Thank you, Chairman, and Committee members 
for giving me the opportunity to testify before the House Resources 
Committee on the findings of the Floodplain Management Review 
Committee on the 1993 Midwest floods. With your permission, I too 
would like to summarize my prepared remarks. 

In 1993, the Midwest was hit by disastrous flooding. It was a dis- 
aster that led many to question how the Nation manages its 
floodplains. The Review Committee was created to independently 
review the causes and consequences of the ’93 flood and to review 
the recovery efforts. I served as its deputy director. 

Our report’s recommendations are those of the Review Commit- 
tee’s and not the agencies who supplied staff. Our report, which I 
have brought with me, is based on research and extensive inter- 
views with State and local officials, nongovernmental organiza- 
tions, and numerous private citizens. 

The Midwest flood of ’93 was basically a flood of record or several 
floods of record and demonstrated that people and property remain 
at risk. Activities in floodplains even with levee protection contin- 
ued to remain at risk. The one important lesson of the ’93 flood is 
that the Nation needs to do more to minimize the risk of damage 
from floods. The difficulty is that no single action will suddenly re- 
duce the vulnerability of those at risk or prevent others from be- 
coming at risk or being put in the same position. 

We found that the basin contained an uncoordinated collection of 
agricultural levees constructed by different agencies and individ- 
uals at various times and under various programs. The majority of 
levee breaches were caused by overtopping. We found that the pri- 
mary factors contributing to levee breaks were, first and 
unsurprisingly, a great deal of water for a long time. And, second, 
the placement and design of construction of the levees themselves. 

Poorly sited levees can be expected to fail again. We identified 
inadequate levee maintenance as a possible factor contributing to 
levee breaks. We did not find, nor were we told of, any situations 
where environmental protection statutes were the reason for inad- 
equate maintenance. 

Protection and recovery of endangered species did not adversely 
affect scheduled levee repairs. Measures to avoid and reduce the 
risks of flooding can be compatible with environmental protection. 
In fact, protection and restoration of the natural and beneficial 
functions and values of floodplains are crucial elements of any plan 
to reduce risk and damage from floods. 

The Review Committee proposed a better way to manage flood 
risk. The historical focus primarily on structural “flood control” so- 
lutions should be replaced with a sequential strategy of avoidance, 
minimization, and mitigation. Where the risk cannot be avoided, 
damage minimization approaches should be carried out but only 
when they can be integrated into an overall basinwide systems ap- 
proach to flood damage reduction. 
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To enhance floodplain management, attention to the environment 
during Federal operations and maintenance and disaster recovery 
activities needs to be increased. Existing authorities to acquire 
lands from willing sellers should be funded and expanded. And leg- 
islative authority to increase post-disaster flexibility is needed to 
assist relocation efforts. 

Full consideration needs to be given to all of the possible alter- 
natives for vulnerability reduction. Vulnerable population centers 
and risks to critical infrastructure should be reduced through the 
use of floodplain and watershed management activities where ap- 
propriate. States should be responsible for siting, design, and as- 
suring maintenance of non-Federal levees. 

Now, before I conclude my remarks, I would like to emphasize 
that while the flood of ’93 was an unprecedented 
hydrometeorological event, floods of this magnitude can happen 
again. Although we can’t predict or stop floods, we can adopt a new 
approach to floodplain management that will lessen our vulner- 
ability to the costly damages caused by floods. I would be pleased 
to answer any of the Committee’s questions. 

[Statement of Ms. Cunniff may be found at end of hearing.] 

Mr. POMBO. Thank you very much. Mr. Davis, you said in your 
testimony that a January ’97 exemption was given that allowed the 
floodfight to begin or the repair of the levees — that process — to 
begin. And I don’t think anyone who worked through that system 
that we went through between the 1st of January and today can 
criticize the actions that the Corps took. I think that they did an 
exemplary job of fighting the flood to begin with and then imme- 
diately trying to patch the holes as quickly as they can. 

But the problem was not what happened between January and 
today, the problem was that we went through 15 years of delays 
on maintenance and routine maintenance of the system before we 
ever got to the point that we had this catastrophic event. And how 
do you go back now and say what mistakes did we make before 
January happened, and how do we improve those? 

Mr. Davis. Mr. Pombo, let me say that we are always looking at 
our programs and looking for ways to improve them because we 
certainly can do that. But when I mentioned the January ’97 per- 
mit, I think it is important to put that in the proper context. That 
was a permit that was issued to complement existing relief mecha- 
nisms that have been in place for some time. 

For example, we have had a general permit in place — a nation- 
wide general permit for the maintenance and repair of levees and 
flood control structures for many, many years going back I believe 
into the late 70’s perhaps. That has been in place. We have had 
other general permits in place. There are some statutory exemp- 
tions that have been in place that the Congress provided in ’77. So 
this January permit was to complement some existing things that 
were not already covered by this so it has provided some additional 
relief. 

Mr. Pombo. Excuse me, but with all due respect, everything that 
we have heard — that I have heard over the past several years has 
been that there is a problem, that, you know, you get a permit. You 
call in Army Corps, and you put in your application for a permit 
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to do maintenance work. And you begin that process that you are 
going through. 

And because of Section 7 consultation, you bring in Fish and 
Wildlife as well and what other Federal agencies in that become in- 
volved in that process. And you end up with an extremely cum- 
bersome process that it has to go through, and you have heard tes- 
timony earlier today, I am sure, that you are personally aware of 
situations where projects were delayed for several years. 

You have two people that are on the panel with you that have 
testified about delay in projects because of the regulations and the 
way they are currently being implemented. How can you then go 
back and say that ESA is no problem, that it hasn’t caused a prob- 
lem even though all of these people have testified, with your own 
personal involvement with this? 

I know for a fact that you have personally been involved with 
some of these cases of regulatory problems that have come up over 
the years. How can you then justify saying it is no problem? Isn’t 
that shortsighted? Should not it be a question of these are the 
problems that we actually did have. Here is our suggestion from 
Army Corps of how to fix it so it doesn’t give us a problem in the 
future? 

Mr. Davis. Again, we are always open to suggestions, and I think 
that we can always find cases where we have examples of where 
the system didn’t work as efficiently as it should have, and we 
ought to look at those. But on balance, when you look across the 
spectrum of things that are going on out there, we think it works 
pretty well, and things are generally going forward with minimal 
requirements and, in many cases, absolutely no requirements. 

The vast majority of the actions under the 404 program, for ex- 
ample — 83 percent plus are covered by a general permit. They get 
a decision in 16 to 20 days on average. You can always pick a few 
cases where it didn’t work as well as it should have, but on balance 
I continue to believe that it works pretty good. 

Mr. POMBO. Well, sir, you say that you are always open to sug- 
gestions, and you are interested in hearing different ideas. The re- 
sponse that we have received from the Administration at this point 
has not been, “These are the things that we would change about 
the legislation. These are the problem areas that we have seen 
come up.” The only response that I am aware of to this point is, 
“The Endangered Species Act hasn’t been a problem, and we don’t 
think anything needs to be changed.” 

I mean, if this is going to be a dialog, if we are going to work 
toward solving some of these problems — and believe me, the people 
that have testified truly believe that the Endangered Species Act 
is a problem. They truly believed that the delays sometimes for 
years in maintenance projects were caused by the implementation 
of the Endangered Species Act. 

They truly believe that, and I tend to believe that maybe those 
that are working firsthand on this, the levee district managers, the 
reclamation district managers, may have a close idea of how the 
Act is being implemented out there, how it is happening actually 
in the field. And when they come in and say, “This is a problem. 
We need to fix it,” I don’t think our response should be, “No, it is 
not. We are not going to fix it.” 
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So how do we go about making those changes? How do we get 
your agency, for example, to actually look at the legislation and 
say, “These are the changes that we would accept. These are the 
things that we would not”? 

Mr. Davis. This Administration has been very effective, in my 
opinion, about taking on problems with the Clean Water Act, Wet- 
lands Program, and the Endangered Species Act Program, and I 
will let Secretary Garamendi comment on the ESA part of this. 

But we have taken very aggressive and substantive steps over 
the last three or four years to address legitimate problems. We may 
not be all the way there yet, but we are still working on it. We will 
engage in a dialog with the Congress to discuss these issues. What 
we will not do is engage in a dialog that substantially rolls back 
any environmental protection. 

Mr. POMBO. Mr. Garamendi, in your statement — and I don’t be- 
lieve it was in your written statement, I believe it was just in your 
testimony — you said that if H.R. 478 were adopted that it would 
encourage development in the floodplain, that it would encourage 
further development of floodplain. Does the Endangered Species 
Act currently prevent development in the floodplain? 

Mr. Garamendi. It could depending upon the nature of the habi- 
tat or the creatures that are in the floodplain. If there are endan- 
gered species in a particular section of the floodplain, it could pre- 
vent development in that area. 

Mr. PoMBO. So, currently, the Endangered Species Act is pre- 
venting development in the floodplain, am I to understand you cor- 
rectly? 

Mr. Garamendi. In certain areas there are 

Mr. PoMBO. In certain areas it is preventing? 

Mr. Garamendi. In certain areas where there are endangered 
species, there may be prohibitions from some kinds of development. 

Mr. PoMBO. In your written testimony, you say that the presence 
of any listed species prevented the proper — nor has the presence of 
any listed species prevented the proper operation and maintenance 
of flood control facilities prior to the recent floods. In light of some 
of the testimony that we have heard here today, how would you an- 
swer some of the people that have testified that the current imple- 
mentation of the Act has delayed the proper maintenance of some 
of these facilities? 

Mr. Garamendi. Perhaps you could refer me to specific testimony 
that you are referring to? As I listened to the testimony, Mr. Lee’s 
testimony, for example, he spoke of the Thornton area. The mainte- 
nance at the Thornton levees was prior to 1986 and was not an 
issue of the Endangered Species Act at all but rather funding 
issues and general maintenance. That levee broke in 1986. It did 
not break subsequent in this year and in intervening floods. 

He said that the levee had to be set back six feet. I suppose we 
should all be thankful that it did have to be set back six feet be- 
cause that increased the channel capacity by that six feet. It is 
hard to say what would happen if they were allowed to build the 
levee six feet closer to the river. My guess is it may have gone over 
the top this time. It was, in fact, a funding issue that delayed for 
five years that particular levee maintenance in Thornton. 



58 


I think we heard testimony from Mr. Guenther here from Ari- 
zona that the Endangered Species Act was not an issue in the 
question — in his particular area. We find all kinds of specific 
issues. We must deal with the specificity. 

In Mr. Merger’s case, it was not the Endangered Species Act that 
caused the delay of 10 years. The first four years was a study by 
the Army Corps of Engineers, and there were several years of — a 
couple of years of that delay were caused by congressional debate 
over the amount of money and which areas were to be studied first. 

The Endangered Species Act did not cause a delay in the mainte- 
nance in the area where the levee broke, and you heard testimony 
to that effect. So it is not the Endangered Species Act that is caus- 
ing this. It is a factor, along with many other factors, in the gen- 
eral design of levees, in the maintenance, and in the reconstruc- 
tion — not in the reconstruction, but in the construction of new lev- 
ees. And it is a factor that we must take into account. 

You have also heard testimony today that we must rethink how 
we design and protect ourselves from floods. The design of the flood 
system in the Central Valley is to build the levees as close to the 
river as possible, which inevitably means that those levees will fail 
and they have. 

We have to rethink that, and that is our policy — to rethink, to 
redesign, to set back the levees to allow the river more room so 
that there will be more channel capacity. And in doing that, we will 
also create better opportunities to protect all of the species whether 
they are endangered or not. 

Mr. PoMBO. My staff came across a memo that was issued in 
1985 by the Department of Interior, and it talks about a project of 
bank stabilization project for the Chico Landing to Red Bluff in the 
Butte basin section of the upper Sacramento River. 

Project proposed by U.S. Army Corps of Engineers, and included 
in this memo was a press release that was sent out by a then mem- 
ber of the Assembly that includes the statement, “The project’s 
death blow was recently delivered when the U.S. Eish and Wildlife 
Service invoked the Endangered Species Act earlier this month to 
halt a riprap project.” 

This is not something that just occurred in the last two years. 
This is something that I think most of the reclamation district 
managers will testify to has been ongoing. It is something that has 
been a problem, that has built up over the years. 

If we would have had this kind of a flood event in 1985, we prob- 
ably wouldn’t have had the kind of breaks that we did this year. 
But after several years of delays of projects — of work that should 
have been done that was not done, we ended up with a situation 
where the system could not handle as much water as it could have 
otherwise. 

That is not to say that we would have no fiooding in the absence 
of this. I don’t think myself or Mr. Merger has said that we would 
have had no flooding. But we would have had less, and the system 
would have done the job it was designed to do. 

I have just one final question to Mr. Rausch. Is it your opinion 
that the Endangered Species Act has played no role in the delay 
of the routine maintenance and proper operation of any of the flood 
control systems that are in your area? 
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Mr. Rausch. No. To the contrary, I mean, we have had instances 
where levee districts have been precluded from gaining efficient ac- 
cess to their levees for maintenance by the most direct route and 
things like that under the guise that there was some habitat that 
might have been compromised. 

Certainly, the repair after the flood was very directly affected 
from our perspective in terms of the delays precipitated. As I men- 
tioned, one situation in my levee district that was completely under 
water, a 20,000-acre lake. 

The only fashion that we could get the water off of there was to 
gravity drain it through the lowest portion of the levee by effecting 
an artificial breach in that levee. And it was delayed many weeks 
by studies of the track that the water would take as it left the dis- 
trict across a government swatch of land about 3 or 400 feet wide. 

Mr. POMBO. Thank you. My time has expired. Mr. Merger, do you 
have any questions at this point? 

Mr. Merger. Thank you, Mr. Chairman. And I want to welcome 
Mr. Garamendi here in your position as Secretary. It has been 
some years ago that we served together in the State legislature; 
you in the Senate and myself in the Assembly at that time. 

I do find quite alarming some statements that both you, Mr. 
Garamendi and Mr. Davis, are making. I find it just incredible, 
near unbelievable, how the Administration can claim that there 
aren’t any delays. We have example after example after example 
of how the Endangered Species Act has delayed levee repairs, and 
we have had breaks afterwards. I really find it difficult to under- 
stand how you can sit there and say it isn’t. 

And, Mr. Garamendi, you are asking for a specific. I would like 
to once again quote a specific and have both you and our Corps of 
Engineer, Mr. Davis, comment on this on how you can say that the 
Endangered Species Act did not prevent this levee repair. 

And let me just go over again — and why it is so serious is three 
Californians — constituents of mine, constituents of yours, Mr. 
Garamendi — lost their lives here on the 2nd of January. They lost 
their lives right in front of a levee that broke, that was identified 
to be repaired — and maybe you didn’t hear this testimony — maybe 
you haven’t looked at this. This is an example. I don’t know how 
we could find a more glaring example. I don’t know how you can 
ignore this and deny this. 

The reclamation district identified a problem in 1986. That is al- 
most 11 years ago. Because of the Endangered Species Act specifi- 
cally, they needed a study. The Corps wouldn’t repair it until they 
had studied it. Eour years later, the Corps finally finished studying 
this — in 1990. 

In 1990, your people, Mr. Davis — your people wrote, and let me 
quote again — this is a quote from your people, the Corps of Engi- 
neers, “Loss of human life is expected.” Loss of human life. Now, 
we are trying to protect the elderberry beetle, but, “Loss of human 
life is expected under existing conditions without remedial repairs 
for major flood events.” 

Well, we didn’t repair that levee in 1990 when we found it, when 
you stated that four years after the reclamation district stated that 
their engineers noticed it. They didn’t repair it in ’91, didn’t repair 
it in ’92, ’93, ’94, ’95, ’96; they didn’t repair it. 



60 


Finally, in spring of ’97, just coming up, the Corps, because of 
the ESA, because of studies that were required, because of mitiga- 
tion that was required, some 11 years later, it is finally getting 
around to repair a levee. What the law of averages are — and I am 
not a gambler, but if you roll the dice enough times, sooner or later 
it is going to break, and it did break, and three people lost their 
lives. 

Now, I am curious. How can either of you with a straight face 
sit there and tell me that the ESA had nothing to do with this? 
Would you answer that please? 

Mr. Davis. Congressman, I will go first here. 

Mr. Merger. Thank you. 

Mr. Davis. And let me just say that, obviously, there is nothing 
I can say that mitigates the loss of life and the tragedy that oc- 
curred there. But I think it is important to understand all of the 
issues that resulted in the delays, and perhaps the Endangered 
Species contributed. 

But there were other substantial and perhaps even more signifi- 
cant contributing factors in the delay there, like the difficulties in 
purchasing a right-of-way, like the modifications to contracts that 
were made at the project sponsor’s request. There are other things 
in the list here that contributed to the delays here. If the Endan- 
gered Species contributed, perhaps it did. It certainly wasn’t — it 
was in a long list of other things that also played a major role in 
this problem. 

Mr. Merger. Now, let me ask you something, Mr. Davis. If the 
legislation which I have introduced, whose purpose is not to build 
more dams, even though I believe we need more reservoirs, and I 
believe years like this show that we do, and drought years also 
show it — that is not the purpose of this legislation. 

I am more than willing to amend it where it does not include the 
building of that if that is the concern of the Administration or any- 
one else. The sole purpose of this legislation is to go in and be able 
to do shortly after 1986 when it is identified by people who are ex- 
perts that a levee needs to be repaired to protect loss of life and 
property that we be able to do it. 

Now, let me ask you something, and I want you to answer this — 
not that you wouldn’t, but I want to state it anyway — I want you 
to answer it truthfully, if there were not the Endangered Species 
Act, how soon do you think we could have gotten in there and re- 
paired that levee? 

And let me ask you this. Do you think we could have done it in 
eight years without the Endangered Species Act? Now, sure, there 
were some, some delay, but very little in the areas that you are 
talking about — maybe a year or two or something. 

But do you think they would have been repaired within eight 
years? Because if they were, three people’s lives who lived directly 
in front of that break would have been alive today. What is your 
opinion? Would they have been repaired within eight years or less? 

Mr. Davis. Well, Congressman, let me say that I would 
certainly 

Mr. Merger. Nine years and they are still not repaired. 

Mr. Davis. Let me say that, first, I would certainly always an- 
swer truthfully. I cannot give you an answer in terms of the incre- 
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mental increase in time associated with any factor here, but, again, 
there were funding problems. There were other problems. We will 
certainly be glad to try to analyze this for you and get back to you 
for the record. 

Mr. Merger. Well, that is not an adequate answer. 

Mr. Davis. Well, my second 

Mr. Merger. And that is not a truthful answer. The fact is it 
would have probably been done within a few years. There were $3 
million that were put up by the Federal Government earlier on to 
repair this. We had money there. We have spent $9 million just on 
mitigation on a repair that would have only cost $3 million. And 
if we can’t repair a levee in less than 11 years after it is identified, 
we need some major changes with the Corps of Engineers. 

Do you have a comment, Mr. Garamendi, on how the Administra- 
tion can defend the loss of three lives and the stalling of 11 years 
directly because of the ESA or at least the vast majority of that? 

Mr. Garamendi. Mr. Merger, we, like you, are grieved and con- 
cerned by the loss of human life. And this Administration and the 
Eederal employees. State employees, and local employees made ex- 
traordinary efforts to protect human life. 

The project to which you are referring is a long-term rehabilita- 
tion project of a major stretch of California river. It is a phased 
project, phased over many years principally because money is not 
available in any given year to do the entire project. You know this. 

You also know very good and well that this particular project is 
one that began with the 1986 floods. A study was commissioned by 
Congress which took a while for Congress to get the study together, 
to get the legislation, to get the funding. That study took a couple 
of years to complete. In 1990, the study was completed. 

Obviously, there was danger in here because this levee in this 
area failed — a levee in this area failed in 1986. It was well known 
that these were dangerous levees. There is no surprise about that. 
There is nobody debating that. 

But these projects do take time. They take time because Con- 
gress takes time, because you don’t have the money. The American 
public doesn’t have the money to do these things initially. It is in- 
correct to say that the Endangered Species Act is the sole cause for 
the delay of this project. It is not. It is not the cause. It is not the 
only reason. 

There is also the well-known fact that the specific project in this 
area was not completed in 1996 because of a contractual dispute 
that took place. That is reality. It is terribly unfortunate that the 
project was not going forward as it was expected to go forward. 

Now, we have to consider where do we go from here? If we are 
going to look to the Endangered Species Act as being the cause of 
the problem, we are being foolish. There are many, many factors 
that need to be taken into account in designing a flood system that 
protects California. 

If we continue to build the levees right up next to the river, we 
will never have the money to build them high enough because 
there will be another storm that will overtop or cause some levee 
to fail. We need to be wise. 

We need to take into account the information that was developed 
in the Galloway report and apply it to California. That is where our 
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effort needs to be. We need to apply our intelligence, our creativity, 
and our time and effort to designing a system that accounts for 
very large floods. 

We need to set back some of these levees. We need to maintain 
and we need to improve other levees, and we ought to be about 
that business. That is what this Administration is trying to accom- 
plish in changing national policy so that we have a system that ac- 
commodates the fact that major storms occur. 

I have been in the flood business for 25 years. I live in an area 
that is subject to flooding, and every year there is another storm 
that exceeds anything that had ever been imagined. So we had bet- 
ter get wise here and prepare for storms that exceed our imagina- 
tion. And, in part, that is restoration and reconstruction. In part, 
it is designing a different system than we presently have. 

Mr. Merger. Well, thank you, Mr. Garamendi. And we are in 
partial agreement. I couldn’t agree more with you on the fact that 
we have to begin looking at the entire watershed system from the 
mountains where the snow falls to the ocean where the levee sys- 
tem travels. We can’t just patchwork our system as we have in the 
past 

Mr. Garamendi. To an ocean that is also rising. 

Mr. Merger. To that extent, I agree with you very much, but, 
again, to somehow state that it should take from after the study 
is completed in 1990 to beyond 1997 where they found the elder- 
berry beetle, and because of the elderberry beetle there was litiga- 
tion going on, and there was actually a wetland that was created 
inside the levee system that was dug below where the bottom of 
the levee was, which allowed for seepage — ^which many feel and 
some engineers feel further contributed because of endangered spe- 
cies litigation — directly because of that, that we have a major prob- 
lem. And I believe that if the Administration continues to ignore 
this and try to excuse somehow that seven years with it still not 
repaired, and let me just for the last time quote 

Mr. Garamendi. Mr. Merger, it is 

Mr. Merger. Now, I am speaking now. I will let you finish 
speaking — where the Corps of Engineers themselves says that, 
“Loss of human life is expected under existing conditions.” That is 
in 1990 — that we can go until 1997 and still not repair that is 
wrong. 

Mr. Garamendi. Mr. Merger, the project is a multiyear project. 
Work has been ongoing for several years on this project beginning 
first with a comprehensive study of the area to be protected. It 
takes a couple years. I think it took three years to complete the en- 
gineering studies to determine how to repair the levees, which ones 
needed to be improved, and repaired. 

And then work began, funding cycles — you are very much aware 
of the funding cycles here in Congress. You don’t fund the entire 
stretch of river. You fund sections in multiyear projects. This 
project has been underway for some years. It is not fair to say — 
it is incorrect to say that nothing has been done in this area. 

This particular stretch was supposed to be done in 1996. It was 
delayed for the reasons I stated earlier. Now, it also happens to be 
that that language that you read is in most every Corps of Engi- 
neers report as accurate justification for the project. 
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Mr. Merger. Now, I have a memo here that says that the EIS 
had scheduled to commence in the spring of ’93 — we can talk back 
and forth, and let me just conclude with this, Mr. Garamendi. And, 
again, I do thank you. If I seem a bit upset, it is because there is 
a number of families who I represent that are very upset. 

Mr. Garamendi. I understand. 

Mr. Merger. There is a number of families I represent through- 
out the Sacramento Valley, and I really believe I am speaking for 
the entire nation, who live around rivers, who have built homes, 
who have maybe had family farms, and I know your family has, for 
several generations that deserve to have their property and their 
lives protected. 

And any system that allows us to go and litigate for seven years 
because of a study that indicated that there was an elderberry bee- 
tle there is wrong and needs to be corrected. And let me just con- 
clude with that, and I thank you for your testimony. 

Mr. PoMBO. Thank you. Before we conclude, there was a state- 
ment made earlier that this bill would contribute to a false sense 
of security amongst the people that live in floodplains. I think peo- 
ple have an assumption that the levee system was designed and 
built to give them that sense of security. And I think that we as 
policymakers have the responsibility of ensuring that that assump- 
tion is carried out. 

When the Chairman asked the local Army Corps of Engineers in 
Sacramento to answer a list of questions after this occurred, the 
one question that was asked was whether or not the Endangered 
Species Act had delayed any of the projects, and the answer came 
back that, yes, it had delayed projects in the Sacramento area. 

One in specific was a project in Reclamation District 1500 that 
was delayed because of various factors, one of which included po- 
tential impacts to the giant garter snake, a threatened species. Ad- 
ditionally, work on the Sacramento River Bank Protection Project 
continues to be delayed in an effort to reach consensus with Fish 
and Wildlife Service on requisite mitigation for impacts. 

So to say that it has had no impact I think is a misstatement. 
To say that — I guess blindly put your head in the sand and say 
that we are not going to change anything, that we are just going 
to pretend none of this happened and that the Endangered Species 
Act played no role I think is a mistake. 

I don’t think that Mr. Merger or myself have ever made the 
statement that the Endangered Species Act was the sole reason for 
flooding. I don’t think that either one of us has ever made the 
statement that if this legislation had been adopted, we would not 
have flooded. 

I think, more accurately, the Endangered Species Act has played 
a role, in some cases a significant role, but a role in contributing 
to the levee system, the flood control system not being able to han- 
dle as much water which resulted in some of the floods. And I 
think that that is the problem that we are trying to correct. I think 
it is a very serious problem. 

I think that the legislation that Mr. Merger and myself intro- 
duced earlier this year was an attempt to go down the road to solv- 
ing that one particular problem that both of us have heard quite 
extensively about from our districts. 
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If the Administration has recommendations for ways that we can 
fix this, of other ways that we can do this, I know that myself, and 
I am sure Mr. Merger, are more than happy to listen to any sugges- 
tions that you may have of ways that we could fix that. Yes, sir? 

Mr. Garamendi. If I might, Mr. Chairman, specifically for the 
Central Valley of California, we have at hand an opportunity to 
achieve the goal you just stated. We can make major progress in 
fixing the flood system and flood control system in the Central Val- 
ley of California. 

The Bay-Delta Program, together with the supplemental appro- 
priation legislation that is presently before Congress, provides us 
with that opportunity. Embodied in the Bay-Delta Program and 
Proposition 204, which was supported by the people of California 
last November, is a major flood control component. 

There is a substantial amount of money available for the recon- 
struction design of the levee systems in the Sacramento-San Joa- 
quin basin so as to provide improved habitat, some of which would 
be valuable for endangered species, and at the same time increase 
the capacity of the system to handle these extraordinary floods that 
we have had. 

We are all — this Administration and this Congress has that op- 
portunity in the next several months to pass that legislation, to ap- 
propriate the necessary money. If that occurs, then we all — State, 
Federal, all stakeholders — can move rapidly forward to not only im- 
prove the levees that Mr. Merger is so concerned about, and cor- 
rectly so, but also to set back levees to create meander zones, 
fioodways, bypasses, surge areas, and other kinds of very important 
flood control facilities, and at the same time habitat facilities. We 
can do two things at one time. 

My concern with this legislation is that it takes us off target, and 
it does, in my view, provide a false sense of security, and it doesn’t 
really solve the problem. I did not mean to imply that the Endan- 
gered Species Act is never an issue. 

We do not see it as an issue in the flooding that occurred in Cali- 
fornia this year, but we do have this very positive opportunity to 
move forward. And I know that this Congress will be dealing with 
this, and we certainly would hope that we can work together to ac- 
complish that. 

Mr. PoMBO. Well, I appreciate your comments, Mr. Garamendi, 
but I think that with the simple fact that the proposals that you 
talk about — set back levees, flood areas, and such — under current 
law would not be exempt from these same regulations either. 

Mr. Garamendi. No, they shouldn’t be. 

Mr. PoMBO. And we would be talking about several years of 
delay and studies. I mean, Mr. Merger talks about a case where we 
have got 10 years of studies to determine something — maybe long- 
term — oh, that some of those ideas will work. And you heard testi- 
mony earlier today about people advocating doing that and saying 
that they thought it was a good idea. 

But having said that, I do think that this legislation is necessary. 
I think that a change in the law in order to accomplish some of 
these things is necessary. We may not be able to agree on that. 

Mr. Garamendi. Well, it is not a matter of agreement. It is a 
matter of the facts as they are being developed in California today. 
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The Bay-Delta Program will this summer be moving forward with 
its environmental impact statement, both for the State and the 
Federal Government. That study will authorize the construction of 
these kinds of projects. 

It is feasible today under the current laws, including the Endan- 
gered Species Act, to take immediate action now, this day, and in 
the days in the immediate future to initiate and to construct the 
kind of projects that allow levees to be set back and the river to 
have room; specifically, in your own district, sir. 

The lower San Joaquin — we are working on projects in that area 
today that would allow the levees to be set back, would increase 
the flood capacity substantially, not by several magnitudes, and at 
the same time create habitat, reducing the endangered species 
issues for the entire area because the habitat is provided within 
the river zone itself. That is going on in the lower San Joaquin, 
Stanislaus, San Joaquin County, and in the counties to the south. 

We are in the process. It is not going to be a multiyear. If we 
get the appropriation that the President has asked for, we will be 
moving forward immediately within the current year and on into 
’98 and ’99. So, you know, the issue is before this Congress. It is 
this Congress’s opportunity to move forward on the flood protection 
that I have just described. 

Mr. PoMBO. Well, I appreciate the gentleman’s comments. I am 
quite well aware of the activities that are going on in my district, 
and it is — I won’t go there. I want to thank the panel for their tes- 
timony. I, again, want to apologize to this panel for the delay in 
getting you up here, but I do appreciate a great deal your testi- 
mony and your traveling here — those of you that did. 

And, again, there may be questions that will be submitted by 
members who were not able to ask those questions. If you could an- 
swer those in a timely manner, it would be greatly appreciated. 
Thank you very much. Oh, I thank the people in Sacramento that 
helped set this up as well. Thank you. 

[Whereupon, at 3:50 p.m., the Committee was adjourned; and the 
following was submitted for the record:] 
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105th congress W f J§ PVO 

1ST Session |-|^ 4 f O 

To amend the Endangered Species Act of 1973 to improve the ability of 
individuals and local, State, and Federal agencies to comply vrith that 
Act in building, operating, maintaining, or repairing flood control 
projects, facilities, or structures. 


IN THE HOUSE OF REPRESENTATIVES 

January 21, 1997 

Mr. Hebgbb (for himself and Mr. PoMBO) introduced the following bill; which 
was referred to the Committee on Resources 


A BILL 

To amend the Endangered Species Act of 1973 to improve 
the ability of individuals and local, State, and Federal 
agencies to comply with that Act in building, operating, 
maintaining, or repairing flood control projects, facilities, 
or structures. 

1 Be it enacted by the Senate and Home of Representa- 

2 tives of the United States of America in Congress ossenMed, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Flood Prevention and 

5 Family Protection Act of 1997”. 
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2 

1 SEC. 2. PURPOSE. 

2 The purpose of this Act is to improve the ability of 

3 individuals and local, State, and Federal agencies to com- 

4 ply with the Endangered Species Act of 1973 in building, 

5 operating, maintaining, or repairing flood control projects, 

6 facilities, or structures to address imminent threats to 

7 public health or safety or catastrophic natural events or 

8 to comply with Federal, State, or local public health or 

9 safety requirements. 

10 SEC. 3. AMENDMENTS TO ENDANGERED SPECIES ACT OF 

1 1 1973. 

12 (a) Actions Exempt From Consultation and 

13 Conferencing. — Section 7(a) of the Endangered Species 

14 Act of 1973 (16 U.S.C. 1536(a)) is amended by adding 

15 at the end the following new paragraph: 

16 “(5) Consultation and conferencing under paragraphs 

17 (2) and (4) is not required for any agency action that — 

18 “(A) consists of building, operating, maintain- 

19 ing, or repairing a Federal or non-Federal flood con- 

20 trol project, facility, or structure — 

21 “(i) to address a critical, imminent threat 

22 to public health or safety; 

23 “(ii) to address a catastrophic natural 

24 event; or 

25 “(iii) to comply with Federal, State, or 

26 local public health or safety requirements; or 


•HB 478 IH 



68 


3 

1 “(B) consists of routine operation, mainte- 

2 nance, rehabilitation, repair, or replacement of a 

3 Federal or non- Federal flood control project, facility, 

4 or structure, including operation of a project or a fa- 

5 cility in accordance with a previously issued Federal 

6 hcense, permit, or other authorization.”. 

7 (b) Permitting Takings. — Section 9(a) of such Act 

8 (16 U.S.C. 1538(a)) is eimended by adding at the end the 

9 following new paragraph: 

10 “(3) For purposes of this subsection, an actrvily of 

11 a Federal or non-Federal person is not a taking of a spe- 

12 cies if the activity — 

13 “(A) consists of building, operating, maintain- 

14 ing, or repairing a Federal or non-Federal flood con- 

15 trol project, facility, or structure — 

16 “(i) to address a critical, imminent threat 

17 to pubhe health or safety; 

18 “(ii) to address a catastrophic natural 

19 event; or 

20 “(iii) to comply with Federal, State, or 

21 local pubhe health or safety requirements; or 

22 “(B) consists of routine operation, mainte- 

23 nance, rehabilitation, repair, or replacement of a 

24 Federal or non-Federal flood control project, facility. 
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1 or structure, including operation of a project or a fa- 

2 cility in accordance with a previously issued Federal 

3 license, permit, or other authorization.”. 

o 
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7 April 97 


To 

United States House of Representatives 
The Committee on Resources 

Committee Room 1324 Longworth HOB, Washington, D.C. 

Honorable Don Young, Chairman 

Oversight Hearing on the Implementation of the Endangered Species Act 
10 April 1997 

Statement of Brent Hastey 
Member, Yuba County Board of Supervisors 
Chairman, Yuba County Water Agency 
Flood Victim 

Mr. Chairman, Thank you for allowing me this time to come before you today. 

Yuba County is in Northern California and is bounded by the Feather and Bear 
Rivers and bisected by the Yuba River. Historically the area has been subject to 
massive flood flows about every 10 years. Since the 1 860s there has been a 
continuous effort to provide and improve flood protection for the area. The early 
efforts were to build levees and provide flood channel capacity to safely pass 
flood flows. Later efforts included flood storage reservoirs and the current efforts 
are primarily to maintain and restore existing levees and floodways. 

Although the levee and floodway systems are man made tools to protect the 
resources of the area, over zealous governmental regulators have lost sight of their 
intended purpose and have dictated that their primary purpose be wildlife habitat. 
This often has delayed, increased the cost, restricted and in some cases stopped 
needed maintenance activities. 

The Yuba River since the early 1860s has been impacted by upstream hydraulic 
mining debris. Although the California Debris Commission was created by 
Congress to deal with the problem and major efforts were made, the continued 
downstream movement of this mining debris reduces the lower river channel 



71 


capacity. Until about 10 years ago local aggregate companies each summer 
harvested sand and gravel from the accumulated river bars. Regulatory agencies 
either prohibited, or made the process so cumbersome that this practice has 
stopped and the channel capacity continuously degrades. It now takes three 
federal and one state permit to harvest accumulated material from within the 
floodway. What was previously done at no cost to the federal government will 
probably now require the expenditure of $3 to $5 million for the government to 
carry out its obligations under the Federal California Debris Commission Act just 
to correct the loss of channel capacity from the January 97 flood. 

The routine levee maintenance in California is generally carried out by locally 
funded Levee or Reclamation Districts with limited staff and resources. A number 
of the districts only have part time staff and do not even have an office. Obtaining 
permits and complying with environmental regulations becomes a major and 
sometimes overwhelming task for these local districts, taking scarce resources that 
would otherwise have gone to provide essential maintenance to levees and 
floodways. 

Since 1 988 there has been a major effort to restore the existing levee system to the 
level of protection the levees were constructed to provide. This work is not new 
construction or betterment, but simply major maintenance to existing levees. The 
environmental assessment for this work identified 43 clumps of elderberry bushes, 
made up of 1538 stems, that would be disturbed by the levee restoration work. 

The elderberry bush is habitat for the endangered Valley Longhorn Elderberry 
Beetle. The required mitigation before any of the identified maintenance work 
could be undertaken was to create a 76 acre, $1.9 million mitigation site. The 
January 97 floods caused damage to the mitigation site, requiring $0,4 million to 
repair. This brings to date $2,3million for mitigation of 43 clumps of elderberries, 
or $55,800 per clump, or $1495 per elderberry stem. 

The assessment also included 7 acres of emergent marsh. This was due to the fact 
that when high water is against the levees some of it seeps through the levee. In 
fish and wildlife’s estimation this seepage creates wetlands that need to be 
mitigated. Taking this logic to its fullest, one must assume that the 27 square 
miles of Yuba County that went underwater will now need to be mitigated. Water 
seeping through the levee at high water is a failure of the flood control system and 
should not need to be mitigated. 
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As a result of the 1997 flood the U.S. Anny Corps of Engineers has identified 
several additional levee sections needing major maintenance and have indicated 
that this work on existing levees will require the development of an additional 69 
acres of mitigation. If the previous cost of $25,000 per acre holds, this will be an 
additional $1,725 million or a mitigation cost in excess of $4 million to maintain 
about 29 miles of existing levees. The mitigation cost to maintain 29 miles of 
existing man made flood control levees will be approximately $138,000 per mile. 

We frequently hear from the resource and regulatory agencies that the ESA does 
not need reformed, that its problems can be corrected administratively. We have 
not found this to be true. As an example, the January 1 997 California floods 
resulted in three levee breaks in Yuba County and one in adjacent Sutter County. 
Secretary of Interior Babbitt suspended the requirements of ESA so the levee 
breaks could be expediently restored to prevent further flooding. The resource 
agencies agreed that the water flowing through the levees could be stopped with 
minimal consultation, however, before full repair of the levee break was made the 
full consultation process would have to take place. The resource agencies said 
that mitigation for the substantial habitat loss was not necessary for the levee 
break, but the impacts from repairing the levee break had to be fully mitigated. 
Due to concern over this issue, at the 5 March 97 Energy and Water 
Appropriation hearing Congressman Fazio asked Secretary of Interior Babbitt the 
following: 

FAZIO - We still have mitigation requirements, I am told, even if we wave the 
short-term requirement for ESA in a flood fighting environment; is that correct? 
Or are there no further mitigation requirements that might cause an agency to be 
somewhat reticent? 

BABBITT - 1 think we are now clear that if it is about the emergency repair of 
existing levees to get through this flood season, the answer is to go out and repair 
them, period. 

FAZIO - And don’t worry about having someone come and post a notice on your 
door next spring that, by the way, you have got to mitigate what you did last 
winter when you were fighting floods? 

BABBITT - No, they don’t even have to call us. All they do is go out and repair 
the levee. 
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In spite of these assurances form the Secretary of Interior, as part of repairing the 
three levee breaks in Yuba Coimty and one levee break in Sutter County, it is 
being required that an additional eight acres of mitigation site, at an estimated cost 
of $200,000, be provided for closing the levee breaks! 

Although the Administration continues to give assurances that the ESA works and 
any problems can be corrected administratively, the end results show otherwise. 
The policies of the multitude of governmental agencies implementing the ESA 
are diverse and independent of each other. Without amendments to the ESA, we 
see little hope for it ever being reasonably implemented. As an example it does 
not seem justified to require mitigation at a 5 to 1 ratio for maintaining an existing 
man made levee that protects not only human life and private and public property, 
but extensive amounts of wildlife habitat; nor does it seem justified to be required 
to mitigate for fiilly closing the hole in a broken levee that cost the lives of three 
people, the displacement of 40,000 people, the loss of many hundreds of homes 
and several hundred million dollars of damage to public and farm facilities. We 
urge your passage of this bill. 

Thank you for you time today to speak with you. I will be available for questions 
at your convenience. 
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January 1997 San Joaquin Rlvar Flooding, Leveea, 
Habitat, Endangered Species Act and HR 478 


The January 1997 floods along the Lower San Joaquin River 
have like nost floods raised a large nunber of issues and ques- 
tions. The typical question presented is quite siaple. Why did 
the levee break and who is at fault? The question which we 
believe is aost relevant is what can be done to reduce the risk 
of future flooding? 

Flood control in general and levee construction and aainte* 
nance in particular involve risks. There are no fail proof flood 
control systems or levees. Prediction of future climatic condi- 
tions, earthquakes and other natural occurrences are based on the 
recorded or experienced incidents of the relatively recent 
historical period and are in reality a justified speculation. 
Predictions of future regulatory constraints, land use planning 
decisions and financial impediments have proven to be even sore 
speculative. Host of the levees in the Lower San Joaquin River 
area were designed and constructed many years ago based on 
numerous assumptions which although reasonable at the time are no 
longer valid. Land use changes and the tremendous damage associ- 
ated with flooding has also changed our attitudes with regard to 
the desired degree of flood protection. *50 year* protection for 
agricultural areas and '100 year' protection for urban areas is 
no longer viewed as sufficient. The general consensus appears to 
be that the present level of flood protection is not adequate. 

Many of the suggested alternatives for improving flood 
protection such as levee setbacks, flood bypasses, flood reten- 
tion basins, dams and flood control channels will be costly and 
will take many years to implement. 

Among the 'non-structural* alternatives which could provide 
an immediate increase in flood protection is the reduction of 
regulatory constraints on maintenance and incidental improvement 
of the existing levees and flood control channels. 

While we are supportive of protection of our rivers and bays 
and the fish and wildlife therein, we believe it is unwise to 
require that vegetative habitat be maintained and propagated on 
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levees and in flood channels which were not designed or built to 
accomnodate such habitat. 

In our view, the critical portions of a levee are 1) its 
structural cross-section consisting of the aass of earth and 
stone necessary to hold back the forces exerted by the water and 
to stop the flow of water over or through the levee; 2 ) the levee 
crown which is essential for access for inspection, energency 
response and repair, and 3) the waterside and landslde slopes on 
which the recurring floodflght and repairs aust be conducted to 
protect and aalntaln the structural cross-section and levee 
crown. These critical portions of a levee should essentially be 
free of brush, shrubs, vines and trees. Such vegetation ob- 
structs inspection or so greatly adds to the cost that adequate 
inspection is practically impossible. More importantly, such 
vegetation obstructs the placement of floodflght materials such 
as tarps, plastic and sandbags and must be removed at the time of 
the emergency floodflght. The portion above the waterline can 
usually be removed but consumes time and manpower when both are 
critically limited. The vegetation under the water is extremely 
difficult to remove and practically speaking simply precludes the 
placement of tarps and plastic below the water level. 

Some trees and bushes have roots which penetrate the struc- 
tural cross-section of the levee, thereby creating a path for 
rodent burrows and/or the passage of water. If such a tree or 
bush dies, the roots rot and a hole is left within the levee. 
Large trees and bushes can topple over during storms and floods, 
thereby resulting in large cavities within the critical portion 
of the levee. Trees and bushes harbor burrowing rodents such as 
beaver, muskrat and squirrels and some constitute a food source 
for such animals. 

Trees and bushes in the flood channels obstruct the free 
flow of flood waters, thereby raising the upstream flood stage. 
Detrimental changes in the velocity and direction of currents 
could also result. 

The problem is not static. Trees and bushes get larger each 
year, the roots extend and new plants are propagated. The 
additional flood risk associated with such vegetation on the 
levee and in the flood channels is increasing with time. 

The authorization to remove such vegetation during an 
emergency does not eliminate the risk. As explained above, it 
takes time to remove the vegetation and the vegetation under the 
water cannot practically be removed. Additionally, the emergency 
work takes place only on limited portions of the various levee 
systems, thereby leaving large amounts of the detrimental vegeta- 
tion undistvirbed. 
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There are a nuaber of State and Federal lava which have In 
recent years been used to Unit or prohibit the control and 
removal of damaging vegetation on levees. The Federal Endangered 
Species Act Is one of such latrs. In our view, the Federal 
Endangered Species Act has been rigidly applied to levees and 
flood control channels In an unreasonable manner. The levees 
when originally constructed were without vegetation of any kind. 
They were designed and built to provide flood control, not 
habitat. 

It was clear from the start that constant maintenance would 
be required and that vegetation would have to be regularly 
controlled and removed. Plants including those such as elder- 
berry bushes started growing on the constructed mounds of earth 
constituting the levees and most likely would not exist were it 
not for the levee. If the levee breaks in the vicinity, the 
elderberry bush will likely be washed away and destroyed. Even 
those elderberry bushes not on the levee but in the area of 
flooding could be destroyed. In the San Joaquin River area, 
there are large numbers of elderberry bushes and their general 
protection as habitat for a limited number of endangered elder- 
berry beetles is viewed by many as an abuse of the Endeuigered 
Species Act. Another example of Endangered Species Act concern 
is the prohibition of dredging and placement of fill for levee 
maintenance and the creation of shaded riverine aquatic or 
emergent marsh habitat in areas designated as critical habitat 
for Delta smelt. It would appear that it will be a very long 
time before there will ever be enough data on smelt distribution 
or habitat utilization to conclusively support or deny projects. 

The critical importance of maintaining the existing levees 
is not debated yet such maintenance is being obstructed. Once 
constructed, a levee system must be maintained. In most cases, 
maintenance is a legal mandate for a governmental entity. The 
failure to maintain could in all cases lead to litigation and 
liability for damages. The ‘after the fact* application of 
constraints on maintenance of existing facilities is grossly 
unfair. 

All operations relating to levees and flood control channels 
are constrained financially. Many local agencies are dependant 
upon assessments of only agricultural lands or impoverished 
developed areas where the ability to pay is quite limited. All 
local agencies in California are legally limited fm increasing 
assessments without ‘voter approval*. State and Federal agencies 
are also severely constrained due to budgetary limits and the 
condition of the economy. Even emergency response is financially 
constrained. State and Federal Disaster assistance is becoming 
more and more limited and subject to ever-increasing conditions. 

The money spent on habitat assessments, consultations, 
pruning vegetation, more difficult inspection, mitigation and 
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emergency removal is money which should go towards reducing the 
flood risk. Emergency removal is usually with hand labor and at 
times when weather conditions are poor, thereby resulting in 
costs much higher than would be required if removal or control 
was part of routine maintenance. Aside from the negatives for 
flood control, there is also a negative on the environmental side 
in that the investment of regulatory costs la in the protection 
of habitat which must be periodically destroyed. 

It does not make good sense to have our limited environmen- 
tal dollars working against our limited flood control dollars. 

The primary purpose of levees and flood control channels should 
be flood control. The habitat should be protected and enhanced 
in areas off of the critical levee areas and in those areas of 
the channels where the flood flows are not detrimentally altered. 

This does not mean that there will be no habitat along our 
levees and flood channels. In our area the levees and channels 
are not uniform. There are substantial areas where there are 
waterside berms, channel Islands and enlarged channels where 
habitat can be maintained and enhanced without increasing the 
flood risk. There are also opportunities to create additional 
waterside berm areas to support additional habitat. 

He support the passage of HR 478 as an important step in 
correcting an unreasonable and unjustified conflict between 
habitat protection and flood control. 

He also support removing the regulatory threat on private 
landowners to encourage voluntary preservation and propagation of 
off-levee habitat and believe the ‘safe harbor' approach is a 
step in the right direction. 

If critical habitat is not sufficiently available by way of 
the less onerous approaches, then public dollars should be used 
to acquire and propagate such habitat in areas where there is no 
conflict with other critically important public interests. 

Approved by Directors March 11, 1997. 

Dated: 


Manager and Co-Counsel 
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Testimony of Norman Venni, 

Sears Point Farming Co. 

Submitted to : 

The US House of Representatives 
Committee on Resources, 

Washington, D.C. 

April 10, 1997 

My name is Norm Venni. 1 am a fourth generation farmer in Sonoma 
County, CA, My brother and I farm dryland hay and grain on 2300 acres of 
diked baylands along the north shore of San Pablo Bay, which is the 
northern portion of Son Francisco Bay. This land was leveed off and 
drained In the late 1870’s and has been In crops or pasture ever since. 
There ore another 12-14,000 acres in the Petaluma River and Sonoma 
Creek deltas similar to ours, used in agriculture. Wildlife on our land has 
peacefully coexisted with the faming practices for generations. A recent 
Audobon Society study listed over 200 species of birds present on our 
ranch. That's in addition to rabbits, skunks, raccoons, mice, snakes. ..and 
on and on. in the past few years. I've noticed a growing deer population, 
something formerly rare to this type of land. 

Since this is tideland, ongoing maintenance of our levees Is 
essential to protect the land from high tides and stormwater runoff. The 
work is slow and costly, but also necessary. 

Poor maintenance of levees can result in seepage, overtopping, and 
even levee breaches. This translates into lost crops, delayed planting, 
damaged equipment, drastically reduced habitat for wildlife, and could 
even take human life. Saltwater intrusion can cause crop damage years 
after the flooding event. That's not to mention the weeks or months of 
pumping to remove the water. 

Prior to 1980 no one was very concerned about formers maintaining 
their own property at their own expense. Sometime in the early 80's the 
US Army Corps of Engineers notified our Soil Conservation Service (SCS) 
that a Section 404 Permit should be obtained for our levee work. In 
October 1984 the Corps of Engineers issued a five-year general permit to 
the landowners for both levee and ditch maintenance. The SCS acted as 
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our clearinghouse. The permit fee was minimal, and there were two 
common sense practices stipulated to avoid damage to endangered species. 
That was not a problem. Nobody got too excited... that was the good ole 
days. 


In May of 1990, the SCS applied for a renewal. A one-year extension 
was granted, but the permit was returned for more detailed information. 

In 1991, another one-year extension was granted and the permit was once 
again returned for even more detail. 

After three years of extensions and reapplications, the Corps denied 
further extensions, end the landowners felt they were being played with. 
After three and one-half years we were still basically at ground zero. In 
October, 1993, Congresswoman Lynn Woolsey assigned her aide. Grant 
Davis to expedite the permit process. The US EPA also assigned a staff 
person to coordinate activities. 

From this point on, the key sticking point In our negotiations was 
the Endangered Species Act (ESA). Specifically, the salt marsh harvest 
mouse and the clapper rail (a bird) are both considered as endangered. 

This mouse hasn't been studied, or even seen in this area, we Just have the 
type of habitat they prefer. Regardless, the US Fish and Wildlife Service 
(FWS) declared that we must mitigate for the "permanent and temporary 
loss" of 71 acres of species habitat, the borrow areas (where mud is 
excavated) adjacent to the levees. 

Their suggestion was that we avoid the mitigation entirely by either 
1) importing soil from an outside source, or 2) using topsoil from our 
fields. Importing soil of any kind in the quantities we need would be an 
outrageous cost. Topsoil would be cheaper to use, but it's not the best 
quality material. What works best is the sticky clay mud that forms at 
the bottom and sides of sloughs. You know, the kind that dries in the soles 
of your shoes and you have to get it out with a screwdriver. Neither of the 
FWS suggested options were workable. 

As landowners, we contend that the borrow areas ore the same as 
they were 120 years ago. Siltation heals and restores the borrow area 
long before the need to excavate more materials, and the levees have not 
been moved. Thus, any habitat taken by our work was done years ago and 
the impaired habitat has been a static figure. What we're talking about 
could be termed 'retroactive mitigation", 100 years retroactive. 

2 
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Collectively, the farmers of this area provide hundreds of acres of 
non farmed wetland habitat In the form of ditchbanks and lowlands not 
profitable to farm. Numerous species use our cropland for food and 
shelter. A FWS biological opinion acknowledges that our ongoing practice 
of digging of borrow ditches creates or enhances tidal flow which Is 
essential to the health of a salt marsh and "could benefit clapper rails and 
salt marsh harvest mouse in several ways," In many places, borrow 
ditches are the only channel for tidal flow. They also reduce mosquito 
populations by draining ponded areas. Our levees and farmlands serve as 
highwater refuge to those species living in the berm areas. None of this 
negated the FWS demand tor mitigation. 

As dryland hay farmers, we are not In the most profitable sector of 
agriculture. Already the permit fees had amounted to $9,800 which comes 
down to less than $300 apiece for the participating landowners, that's not 
too bad. But, the mitigation, which is still In progress today, is to the 
tune of half a million. Since many landowners have smaller parcels than 
mine, that figure should he adjusted per foot of levee covered. My bill 
would have been $50,000 to $100,000. All this so we can spend our own 
money to protect our property. It's enough to push some to financial ruin. 
The landowners rejected the proposal outright. 

Fortunately, (and I'm not sure that's the right word) our 
congressional aide and EPA were working behind the scenes to calm the 
growing unrest among landowners. They convinced FWS, California Dept, 
of Fish and Game, and several other public and private groups to pool their 
resources already planned for wetland enhancement, and credit this 
restoration to our levee permit mitigation. This is the plan that we 
finally settled on. Five years and a few weeks from the original 
application, our permit for levee work was Issued. Interior ditch 
maintenance, included in the first permit, was excluded. An application Is 
on file as of this writing. 

But as for myself and my neighbors, this settlement came too late. 
During the last two years of negotiations, we couldn't do any levee 
maintenance. We experienced serious floding in 1995, most of which 
could have been avoided. Water coming over the top of our levees flooded 
1600 of our 2300 acres, destroying what crop was planted and delaying 
further planting until late in the season. If we had been allowed to do the 
type of maintenance which we practiced for the last 1 00-plus years, much 
of this flooding never would have happened. If we had legislation such as 
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H R. 478, this flooding could have been avoided. Levee maintenance must be 
done on a timely basis. We can't engage in endless negotiation and 
mitigation to protect a phantom species. 

Ironically, a major portion of the funding came from the Shell Oil 
Spill Litigation Fund. Their environmental disaster came to our advantage. 
It's too bad we had to rely on their environmental damage to keep our land 
safe. Fate works in strange ways. 

In all fairness, I need to acknowledge that several government 
people really went out of their way to make this permit happen, putting in 
hours of overtime and suffering verbal abuse. Without their help, I don't 
know if we would have a permit even today. 

But what we ended up with can set a dangerous precedent. The 
agencies will claim that mitigation was done. The landowners claim that 
mitigation was never justified and we didn't provide any. The battle is 
over for now. Both sides have to eat crow. 

This is not how the regulatory process is supposed to work. We 
shouldn't have to mitigate for a phantom mouse, we shouldn't need 
congressional help to get a maintenance permit, and the process sure 
shouldn't take five years. There was little or no agency consideration 
given to the beneficial aspects of our practices, the wildlife we harbor in 
our everyday activities, or the consequenses of a denied permit. I 
remember asking someone from the Corps (I think) about showing some 
credit to us for the tidal restoration, and his reply was "Well, that's not 
what you're trying to do". 

In the last ten years, the Corps of Engineers has turned from a 
distant agency that only gets involved In big projects, like dredging the 
bay, into one that we have to deal with and consider in our everyday 
operations. While they weren't the major obstacle in the levee issue, they 
have emerged as key players in anything looking even remotely like a 
wetland. 

The landowners' ill feelings for certain agencies are alive and well 
today. Unfortunately, there is a trend to lump all govemmantal agencies 
together, which creates an unhealthy situation for all. There are currently 
no less than six groups, at various levels, working on a plan to preserve 
the baylands, mainly the privately owned baylands. They are all concerned 
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wtth preserving this valuable endangered species habitat. It Is Impossible 
to keep up with these groups and still run a farm. If we don't keep up wtth 
them, we fear the loss of our property rights. 

Regarding the Endangered Species Act itself, I think most farmers 
support the original intentions of the act. As farmers, we need an 
environment suitable to grow our crops and safe for ourselves to work in. 
Farmers are likely to be the first to see environmental damage, be it from 
crops that won't grow, increasing floods, or melonomas on our skin, so, of 
course, we're concerned. 

What I object to is the exploitation of the law. It's common talk in 
our area that the government - at some level and in the forseeable future, 
wants to own all the historic baylands. Every government agency denies 
it. Every landowner agrees with it. 

Endangered species, as well as wetland regulations are two of the 
main tools being used in this effort. Our farms are deemed as potential 
prime habitat. If that's the case, and our land is such valuable habitat, I 
don't understand why the appraisals are so low. To stay in agriculture, the 
"Shoot, shovel, and shut-up" approach emerges as the landowner's best 
plan of action. Clearly, this is not what the act intended. 

Farmers have been stewards of the soil since the beginning of time. 
The claim could easily be made that the endangered species on private 
property today are there because of our practices, and eliminating those 
practices could further endanger them. I'd propose that if endangered 
species were found on my property, it should not be an encumbrance, but a 
benefit. Like, "Hey, I've got something rare and valuablel" You just might 
find hundreds of people looking at ways to propagate the species. That's 
what farmers do every day with domestic species. 

Another suggestion is to require agencies with lands for restoration 
to implement their plans. There are probably 15,000 acres in the North 
Bay owned by agencies and awaiting restoration. 74 of those acres are 
within my levee system. My landlord and I have had to maintain their 
levee, pump off their water, and for 20 years, no benefit to us has been 
derived from it. There should be more effort put into restoration of 
current holdings and less into acquisition ofnew lands. More is not always 
better. 
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Incidental take is a fact of life with nature. For example, while 
helping an engineer from our Resource Conservation District (formerly 
SCS) survey the mitigation site, he inadvertently stepped on a mouse in 
the tall grass. The only reason we knew was that we heard a squealing 
coming from the ground under his foot, which stopped when he moved. By 
the letter of this law, if that were an endangered mouse, that man should 
be behind bars today. Even if the mouse didn't die. It was harassed, which 
constitutes a taking. By the way, I have a witness to this. 

I think there needs to be a look at the economic and societal costs. 
Tens and even hundreds of thousands of dollars have been spent protecting 
individuals of and endangered species, only to find they die of other 
causes than we suspect. Extinction is the final step in the evolution of a 
species. We have no right to hasten extinction, but I defy anyone to stop 
evolution. 

The public has the right to expect meaningful results from ESA 
enforcement efforts. For all the efforts, all the money spent, and all the 
conflict generated, I believe the results of the Endangered Species Act 
have been disappointing at best. 

A lot of what we do as farmers relies on common sense. Federal 
regulations should be based on common sense as well. I believe the 
American public feels the same way. If the public could speak out on the 
subject, I think they would agree that the American farmer is the best 
person to protect endangered species, and I know that they would agree 
that we must maintain our levees without delay and without added costs. 
Passage of H.R. 478 will help to put some common sense back and 
credabtlity back into the Endangered Species Act. 

Thank you for your consideration of my comments. 

Norman Venn! 

5400 Sears Point Road, 

Sonoma, CA 95476 
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TestimOTiy before tfte Hovse Committee on R^uroes Hearing on tfie 
Implementation of the Endangered Species Act 

I wish to thank the members of the Committee on Resources for providing me the opportunity to present 
my views on ttie relationship between the Endangered {^>ecies Act, ttie Flood Prevention and Family 
Protection Act of 1997 (H.R 478), and the recent Rooding in California. At tt« outset, it is important to 
note that I am not an expert on administration of die ESA, nor will I offer any testimony regarding its 
merits, fostead, I come before the committee as a geologist and mCTidjer of the acaden^ commiinity at die 
University of California, Davis involved in the study of watersheds and their floods. It is my opinion that 
current attempts to assign blame for the floods of 1997 to environmental laws and regulations that govern 
levee maintenance and repair has die unwanted effect of diverting att^ticm fean die systemic caus^ of 
regional flooding and obscures the significant lessons learned. Since my time is short, I have expanded my 
views in an exuded l^ter to die Committee attached to my written testimony. In addition, some of tiiese 
views are reviewed in my recent book entitled 'C^alifomia Rivers and Streams: die Conflict between Fluvial 
Process and Land Use", which has also been made available to the Committee. 

The floods of 1997 revealed both strengths and weaknesses in the way that local, state and federal agencies 
manage flcKxIs. However, before beginning a program of new levee or dam ccoistruction and mfting or 
rewriting laws, it is crucial that the lessons learned from these floods be evaluated. I believe that at least 
four key lessons were learned. First despite 100 years of effort, we cannot prevent flooding of the 
floodplain. No amount of levees and dams can eliminate flooc^g, yet a substantial majority of planneis, 
developers, and floodplain dwellers appear to believe odierwise. Indeed, the title of H.R. 478, die Flood 
Prevention and Family Protection Act, mirrors diis. Second, California's multipurpose dams fultiU one 
primary purpose: water supply. The design and operation of these dams insures their limited effectiveness 
in large storm events. Third, levees not only fail to prevent large floods, but exacerbate the damage caused 
by flooding. This stems from the fact diat levees, whidK ultimately work against a river radier th^ with it, 
are the source of their own undoing. Finally, flood c<mtrol in the Central Valley has inadvertently increased 
the potential for flood damage by locking us in to a cycle of "serial engmeering." By reducing small and 
intermediate floods, our dams and levees lull us into a false sense of security. This, in turn, stimulates 
urbanization dlrecdy in harm's way. When floodii^ predictably occurs, there is an immediate call for more 
flood control structures and new laws that have oruy local or cosmetic effect Ultimately, tiiese laws and 
structures do not prevent large-scale flooding, but they do stimulate additional development of the 
floodplain, ensuring an ever-esodating cycle of flood engineering and flood damages. 

It is my belief that unless we break the cycle of serial engineering of our rivers, tiie nation's floodplain 
dweilere will see a continued increase in flood damages and associated human sufrering. The k^ is to 
resist the institutional and cuitur 2 d tradition of buildtog more emd larger levees and dams following each 
flood, and to avoid crafting new laws that have only local or cosmetic effects. The most important step 
that the Committee can take is to bolster mechanisms tiiat compel development to stay out of harm's way, 
and to promote the use of alternatives to traditional floodplain engineering and planning. This course of 
action may be more difflcult tiian simply autiiormng new dams and levees, or blaming and altering existiI^g 
environmental laws and regulations, but in the long run, it will be the most effective. 

jfeftey Mount 

Professor and Chair. Department of Geology 
Menben John Muir Institute for tiie Environment 
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The Cycle of Serial Engineering in Flood Management, 

Central Valley, California 

Dr. Jeffrey Mount 
Department of Geology and die 
Jcrtin Muir Institute for die Envircaunent 
University of California 

Davis, CA 95616 

Submitted to ttie House Committee on Resources hearing on Implenwntation of the 
Eridangered Species Act 

INTRODUCTION 

The New Year's Floods of 1997 in the Central Valley of California illustrate numerous 
weakness within state and federal approaches to flood management. These weaknesses 
are not limited to die current labyrinth of dams and levees, but include our approach to 
land use plann^ and our attempts to engineer rivers. My testimony before Congress 
focuses on the iiAerent failures of California's approaches to flood management The 
key lesson re-leamed from these floods is that we cannot prevent all flooding of the 
flc^piain. h\ addition, our traditional respcmse to flooding, which includes seekir^ to 
assign blame, creating or modifying laws with only cosmetic effect, and erecting more 
and larger levees or dams, locks us into a cycle of "serial engineering" tiiat ensures diat 
future floodii^ disasters will be even more costly. 

Since the 1993 floods on ti\e upper Mississippi River Basin, there has been a national 
call for reform. The floods of 1997 present an opportunity to revisit these recommended 
reforms and to implement them. T^ testimony cautions that regional-scale flooding 
has little to do wifo legislation like foe Endangered Spedes Act, but instead reflects a 
failure of our traditional approaches to flood control. Given the national attention to 
flood issues, it is appropriate to consider turning foe flood control paradigm on its head: 
the solution to flooding disasters is not more flo^ controL but an integrated, 
watershedwide program of flood promotion, and an institutional willingness to get out, 
and stay out, of harm's way. Rewriting environmental laws is unlikely to have any 
significant effect, and obscures the real issues affecting floodplain management. 

LESSONS LEARNED 

We cannot prevent flooding. California boasts of almost 6,000 miles of levees and 
more than 1400 dams. With this elaborate infrastructure we currentiy capture, control 
and consume more than two tiiirds of the wata: that runs off of the surface of the state. 
This highly managed system was not, and is noL capable of preventing flooding. The 
hard l^son learned is ^t despite our seemingly Hoculean engineering efforts, floods 
are going to happen, and if you live on a floodplain, you are going to eventually be 
flooded. Although tiiis seems like an overstatement of foe obvious, a recent Field Poll 
showed foat 7 out of 10 Californians believe foat our state's planner and engineers have 
somehow talren care of flooding problems and foeir regions are not at risk. 

Most "multipurpose" dams fulfill only one purpose. At the start of the storms that 
biou^t so much flooding to foe Central Valley, each of foe region's lar^ reservoirs had a 
certain amount of space set aside to absorb runoff and prevent flooding. With the 
exception of Folsom Reservoir on the American River, ttiis space was rapidly 
overwhelmed by foe intense rain and snowmelt that hit foe region. The reason that this 
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occurred is simple; when it comes to water supply versus flood control, the 
"multipurpose” title of most reservoirs is a ruse. 

At Oroville Dam on the Feather River and New Melones Dam on the Stanislaus, 
operators set aside less than 20% of the volume of the reservoir to absorb a flood. At 
New Don Pedro Dam on the Tuolumne River, a token 15% of the reservoir storage is 
dedicated to flood control. It should be no surprise that an utncontrolled spill occurred 
at New Don Pedro Dam, leading to significant downstream flooding. 

The very limited flood storage is only half of fl\e story. It would be logical to presume 
that the dam operators would let water out in anticipation of the large storm. After all, 
northern Californian’s heard dire predictions for this storm as much as a week in 
advance of its arrival. Regrettably, various design constraints on these dams and the 
channel systems that lie immediately downstream prevent the rapid lowering of the 
reservoir. Many of these dams simply cannot let out water rapidly imtil they are very 
nearly full. By then it is, and was, too late. 

There is a bright spot in the operations of the state's reservoirs. In response to the floods 
of 1986, the operating procedures at Folsom Dam, along the American River 
immediately upstream of the Sacramento Metropolitan area, were substantially revised. 
Flood control reservation at Folsom Reservoir is 40%. Moreover, in anticipation of the 
large storm, the dam operators started releasing water a week in advance. Although the 
volume of the 3-day runoff was the highest ever recorded on the American River, the 
flood was handled without major concerns and the flood control reservation was 
restored within a week of the storm. 

It is a hard lesson to admit, but when it comes to water supply and flood control, most 
"multipurpose" dams of the Central Valley fulflU ordy one purpose. 

Levees Fail. We are addicted to levees as the first and foremost line of defense against 
floods. The "leveefication" of the state's rive’s began shortly after the gold rush and 
continued for much of the next 100 years, spurred on by the ready infusion of support 
from government agencies. Today, we are coping with the results of the unanticipated 
fallout from this aniitious over-engineering program. The floods of 1997 tau^t us that 
levees placed adjacent to river channels are doomed to eventual failure, both figuratively 
and literally. This failure stems from flte fact that levees, by virtue of their hydrologic 
impacts and engineering constraints, are the source of their own undoing. 

The hydrologic analyses that took place following the floods of 1993 in the Mississippi 
reinforced what had been known for some time: levees increase the elevation of floods. 
By divorcing rivers from their floodplains, levees eliminate flood storage on the valley 
floor, concentrating the flow into a narrow chaimel. This causes rapid rises in flood 
stage and, when coupled with levee failures and over-topping, lea^ to catastrophic 
flooding. In addition, by creating bottlenecks within flood systems, levees tend to 
exacerbate upstream and downstream flooding, leading to the inevitable call for more 
levees. 

Of California's 6,000 miles of levees, approximately 20% are engineered to federal 
standards. Most of the flooding that occurred during the floo<^ of 1997 was associated 
with structural failure of levees that were simply unable to withstand high flows for long 
periods. However, it's important to note fliat several spectacular failures occurred on 
engineered levees, including one that had been well-maintained, checked and recently 
certified. This is one of the most worrisome aspects of levees. No matter how rigorous 
the engineering, design constraints dictate that even the best levees will fail. 
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The predictable failure of levees also stems from the manner in which they are applied. 
Levees, more than any odier flood engineering effort, fail because d\ey usually conflict 
with, rather frian conform to, natural river processes. 

The size and geometry of an uiu-egulated river channel, along with the rate and manner in 
which it migrates adro^ its floodplain, reflects a least^work design that most effectively 
handles the sediment and discharge supplied by its watershed. Because rivers are in a 
state of constant change, which is an essential aspect of the way they handle sediment 
and discharge, this least-work design can be considered a state of "dynamic 
equilibrium.” 

Levees disrupt this equilibrium in two key ways. First, by placing levees against rivers, 
we are effectively ask^g one of the world's most changeable and dynamic physiced 
systems to hold still. The result is that during large floods rivers will undercut, erode, 
and tear down frieir levees as they atten^t to migrate across dieir floodplains. Second, 
the close placement of levees alters the fundamental hydraulic conditions of a river. In 
response, a river will attempt to establish a new form that reflects this change in 
conditions. In virtually all cases, this new form is in sharp contrast with the form 
imposed uf>on it by the levee system. This contest of forms will eventually be won by 
the river. 

Aldiough levees fail, it is important that this committee recognize that failures can be 
viewed as a mixed blessing. During the floods on the Mississippi it was repeatedly 
shown that one person's misery is another's salvation. For every levee that failed, 
innumerable other levees were spared. This occurred because levee failure took pressure 
off of the overall s)^tem as the river was reunited with its floodplain. It is widely 
recognized friat the more than 1000 levee breaks in the upper Mississippi River basin 
may have saved St. Louis from catastrophic flooding. It is also arguable that levee 
failures within the Central Valley, most notably along the San Joaquin River, may have 
averted a calamity in the relatively fragile Delta system, and almost certamly prevented 
catastrophic flooding in numerous other areas. 

It is a difficult lesson to acknowledge, but more than 100 years of levee construction in 
the Central Valley has not prevent^ catastrophic flooding. Indeed, it may have 
increased it. For this reason, levees that are placed against rivers are an untnostworthy 
ally in flood control, and no amount of rewriting laws like the ESA is likely to change 
this fact. 

Flood control inadvertently increases flood damage. The term "flood control" implies 
that we can somehow control and even prevent flooding. As noted above, despite our 
efforts, it is impossible to prevent flooding of the floodplain. All that can reasonably be 
accomplished is to reduce the frequency of floods. But therein lies the rub. 

By controlling the small and intermediate floods with levees, dams and a so-called 100- 
year floodplain, we have locked ourselves into a cycle of serial engineering of our rivers 
and floodplains. This cycle typically begins wiflt ttie construction of levees in order to 
increase use of the floodplain for agriculture. OiKe established, fliese levees produce 
extended periods of tranquillity where once there was frequent nuisance flooding. Dus 
tranquillity, in turn, stimuiates fl\e initiation and growth of urban centers, virtually 
within the shadows of the levees. Superimposed on this is the FEMA-inspiied 100-year 
floodplain, which encourages development up to some imaginary line in the sand. This 
line's accuracy does not, in any way, match ^ precision with which it is placed. The 
line represents a statistical best-guess based on a skimpy historical data base and a host 
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of assumptions about the distribution of floods. The most it accomplishes is limiting 
development that would be inundated by small and inteimediate floods. Worse yet, in 
mc»t regions flte leve^ ha^ been raised to a level to insure that the 100-year flo<^plain 
lies Just inside flte levee to|». 

But a river is like a soldier's life: 98% boredom and 2% terror. And, like a soldier, it is 
dimng those mon^ts of terror that most of the work ^ts done. Unfortunately for fl\e 
urban cenh»s fliat have been lulled into a sex\se of false security by their dazr^, faulty 
zoning laws, and levees, this "work" invc^ves spreading water, sediment and human 
misery across the floodplain. 

The default response to the inevitable terror on the floodplain comes in two phases. The 
flrst involves an immediate demand for action, with a call for newer, larger engineering 
«>lution5, including raising or expanding levees, erection of new mtiltipuipose dams, and 
river dianneling and straightening. As shown, the problem witfi tius approach is fltat it 
does not end catastrophic flooding and, as we repeatedly learn, it often worsens the 
overall flood condition. Addition^y, there is an unavoidable impulse to attempt to 
assign blame. This is usually associated wifl) crafting or rewritii^ laws that do not 
address the systemic cause of flood problems. However, this usually satisfies the 
demand that sometking be done. 

The second phase involves our remarkable human capacity to forget. General Galloway, 
the auflior of the most important call for reform in flo^ management in die upper 
Mississippi Bliver basin, noted recently in an interview fliat our "flood memory half-life" 
is remarkably short. Within six months, most of us will have forgotten the tragedy of flie 
floods of 1997. 

The combination of a short flood memory half-life and our derire to construct some 
perreived structural or regulatory solution lodes us into tte serial engineering cyde. Even 
betere we complete our suppos^ fix, we are back at it, populating the floodplain, 
expanding urban centers dhectly in harm's way, and forgetting the tragedy of the recent 
past. When the floods come again, and the da^ge is much greater because of our well- 
intentioned actions, the cyde of serial engineering and forgetfulness begins anew. 

TOWARD A NEW FLOODING PARADIGM 

In die past, structural "solutions" to flooding were simple: build levees which will 
be foOowed eventually by multipurpose dams. Given today’s political, economic, and 
environmental realities, the traditional federally-supported large-scale river engineering 
approaches are no loiYger viable. As experts throughout the world are noting, it is time 
to take a second look. The essence of reform lies in breaking the cyde of serial 
engineering. Only by getting away from applying measures tfut work against rivers, and 
moving toward measures that either work with or minimize resistance to a river, can we 
effectively reduce flood damages in the future. 

Breaking the cyde of serial engineering can be summarized into three steps: 1) Stay out 
of harm's way; 2) Get out of harm's way; and 3) Do no hann. 

Stay Out of Harm’s Way. To put it simply, dw <M\ly reason that flooding is 
cat^trophic is because we choose to get in die way. The most cost-effective solution, 
when costs are measured both monetarily and in terms of human suffering, is to stop 
making the bad choices drat initiate or pcipetuate the cyde of serial engineering. 
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Thirty years of effort on the part of the federal government to encoiirage us not to place 
ourselves in harm's way has not worked as weU as originaiiy ewisioned. Moreover, the 
current FEMA-supported approach of designating an ill-defined 100-year floodplain 
exacerbates oar baa choices by actually indiKdng development of the floodplain and 
concentrating populations at risk. In light of this, it is time to consider scrapping this 
approach to land use planning. 

The list of suggestions for reform of FEMA-based floodplain management are too 
numerous to review in tiiis testimony. The basis of the reform, however, is to recog^e 
three important concerns. First, it is the geomorphic floodplain that is our best indicator 
of areas at risk of flooding, not an inaccurate statistical b^t-guess of flood frequency. 
Second, floods form a continuum that does not stop at the boundaries of the 100-year 
floodplain. Thfe arbitrary line in the sand does not separate the flood-safe from the 
flood-prone. Finally, it is important to acknowledge that local control is part of the 
problem, not the solution. The need to raise money through development is a compefling 
drive for making bad dioices in the floodplain. Traditional local solutions to flood 
control, which usually meet some minimum standard, tend to transfer problems 
elsewhere in flw floodplain. Regicmal floodplain management, whidi is integrated over a 
watershed and recognizes progressive changes in a watershed, is a more effective land 
use planning tool. 

Get Out of Harm's Way. The Mississippi River floods ignited the curr^t debate over 
traditional flood control methods, and generated a call for new, creative solutions. It is 
anticipated that the floods of 1997 will referee this call. A key element of any change 
will lie in tlw way FEMA administers disasters. Under guidance from Congress and the 
Whitehouse, FEMA has begun to shift away from the disaster-relief business toward 
strikii^ a b^ance between disaster relief and disaster mitigation/prevention. This 
Committee should cot\sider supporting these moves. 

Proposals for mitigating flooding for those who already reside in the floodplain involve 
elevation of structures, floodproofing structures, development of ring dikes around 
ud>an centers, and strengAening (not raising or expandi\g) existing urban levees to 
reduce the likelihood of their failure. 

One of the proposals being reviewed is the way we operate our "multipurpose" dams. 
Increases in the aggregate amount of space allocated for flood storage would have had a 
major impact on the flooding associated witlt the floods of 1997. Eiflarging flood 
storage inevitably leads to decreases in available water supply during drought years, 
although flus can be reduced by maintaining flexible operating prot«dures. 

Last on most lists of ways to get out of harm's way is relocation. This expensive 
approach may well be the only cost-effective way to reduce damages in some 
cx^mmunities. It is perhaps the most politically unpalatable, but in the long run, as 
shown in the Mississippi Basin, this approach can reduce costs and hunuin suffering. 

Do no Harm. The most important step in brealdng flte cycle of serial engineering in 
California involves abandoning more than a century of floodplain management tradition. 
Levees plated close to rivers, along with their supportive "multipurpose" dams, exact 
high economic and environmental costs and should be viewed only as a very last, rather 
than first resort. In the wake of the floods of 1997, there has been a predictable call for 
more dams and levees. Answering these calls, will further entrench us in ti\e cycle of 
serial aigineering and further guarantees fliat future natural disasters will be more costly. 
Flood promotion, raflter than flood prevention, may be the key to flood management. 
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Throughout the world, there are numerous experiments in non-traditional approaches 
that enhance flood control. Most of these approaches have one thing in common: they 
reunite rivers with their historic floodplains. In the Central Valley of California there are 
a minimum of three methods that can be used to reduce the impact of flooding without 
doing additional harm to the rivers. These include levee-setbacks, development and 
expansion of flood bypasses, and installation of "circuit breakers" wittiin the levee 
system. 

Following the Mississippi River floods of 1993, there has been increased demand for the 
establishment of levee setbacks within the upper Mississippi Basin. This approach has 
multiple benefits. First, when applied correctly, setbacks increase overall flood storage 
by allowing rivers access to their floodplains. Second, this additional storage lowers 
flood stage, reducing the potential for catastrophic flooding associated with levee 
failures. Third, when large enough, levee setbacks allow rivers room enough to restore 
flieir form. The geometry and behavior of the channel are able to adjust to the new local 
hydrologic conditions, without restrictions horn adjoining levees. Fourth, setback levees 
restore regular flooding to the floodplain. Along wifl\ en^g the uncontrolled 
urbaruzation of the flo^plain, this flooding can co-exist with and even support a 
variety of land uses, including farming, and expansion of wetlands habitat and riparian 
corridors. This alone may be the best mechanism for preservation of prime agricultural 
land in the Central Valley and the restoration of ecosystems and water quality key to 
the success of CALFED and the CVPIA. 

It is important to note that, like any floodplain management method, levee setbacks are 
not a one-size-fits-all solution. M<^eling in flie Mississippi River Basin has shown that 
improperly placed or sized setbacks can actually exacerbate flooding by creating dead 
storage that does not reduce flood peaks. Like all management techniques, levee 
setbacks have to be part of a program that integrates diverse approaches. 

Although conceived more than 100 years ago by the California State Engineer, the Sutter 
and Yolo B 3 rpass systems on the Sacramento River remain a model for modem flood 
management techniques. The Bypass, which is both a flood storage and conveyance 
system, is only used during very high discharge events on the Sacramento River. Weirs 
allow as much as 4/5 of the flow to drain duough the levees of the Sacramento into the 
Bypass, greatly reducing the peak flood hydrograph and conveying this water around 
the Sacramento Metropolitan area. The rich soils of the Bypass are farmed annually, 
and development is, Ic^cally, prevented. 

The lower San Joaquin River is a narrow, highly leveed reach of river that is separated 
from its floodplain by relatively fragile levees. The exter\sive network of farms and 
limited (so far) urban areas makes this reach ideal for a bypass system. This option is 
currently under discussion by a host of federal and state agencies. However, die 
window of opportunity to complete this option is rapidly coming to a close as 
population pressures continue to grow. 

The final solution proposed here is analogous to the circuit breakers that keep a house 
from burning down. The levee failures that occurred on the Mississippi River and on the 
rivers of the Central Valley reduced and localized catastrophe within the overall system. 
Modeling after the floods on the Mississippi showed that overtopping of agricultural 
levees was one of the most effective ways to reduce the peaks of floc^ hydrographs. 

One approach to management of very large flood events is to attempt to control chaos 
by electing to design failure into a levee system. These "circuit brealrers" allow plaimers 
to choose where natural disasters are going to have their greatest impact, thereby 
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preserving urban areas or other key tenons. In the case of California, this failure sav^ 
the Delta, most vital link in water supply to 2/3 of tiie state's population. 

SUMMARY 

The fl(x>ds of 1997 in California and along the C^o River have remfotced die 1^ lesscm 
learned from the Mississippi River floods of 1993: traditional approaches to flood 
management do not prevent flooding. Rather, inherited wisdom, which has locked us in 
a cycle of serial engineering, pits our engineers against one of nature’s most dynamic 
systems. Despite our flood control efforts, this contest has only increased the overall 
cost of flooding disasters. 

it is a daunting task to arr^t the institutional and cultural inertia that con^ls to 
build more dams and levees, and to develop laws that have only local, cosmetic effect. 
However, die floods of 1997, along with the apparent changes in ideology within key 
federal and state agencies affords an unusual opportunity to diange course. At the tinw 
of this hearing, all of die issues discussed in this testimony are currently under 
discussion at die local. State and Federal level I urge die Committee memb^ to 
recognize and support these efforts and to encourage solutions which break the cycle of 
serial engineering, radier dian writing new laws that only entroich it 

Respectfully, 

Jeffrey Mount 
Professor arui Chair 
Department of Geology 

University of California, Davis , 

Member: UC Davis Comixussion on the Environment 

UC Davis John Muir Institute for the Environment 
UC Systemwide Hood Task Force 

For additional discussion see: 

Mount, J.F., 1995, California Rivers and Stream: The Conflict Betzoeen Fluvial Process and 
Land Use. Berkeley, University of California Press, 359 p. 
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TESTIMONY BEFORE THE HOUSE OF REPRESENTATIVES 
Submitted by Christopher Lee, 

Trustee Reclamation District 556, 

Walnut Grove, California 95690 
(916)776-1731 


Members of Committee: 


INTRODUCTION 

1 . I speak to your committee today wearing three (3) hats. One is an 
attorney active in representing Reclamation Districts’ and general farm 
problems. Two as a farmer, engaged in active orchard agriculture. Three, and 
more importantly as a trustee of Reclamation District 556. This reclamation 
district was organized almost ninety (90) years ago to maintain the existing 
levees on Upper Andrus Island. During the past 22 years of living in the Delta 
my family and I have survived three (3) floods of significance, 1982, 1983, 1986 
and 1997. All of these floods were significant in that the levees were breached, 
overtopped and substantial residential, commercial and farm land was destroyed 
at the collective cost in excess of $1 ,000,000,000 dollars in our area of 
California. I speak to you today as a trustee for Reclamation District 556 located 
in Walnut Grove, California at no compensation. This district is a 2,300 acre 
island growing multiple species of pears, cherries, grapes, alfalfa, turf grass, 
com, wheat, tomatoes and sugar beets. This island also contains numerous 
residences of the farmers located on the island. 

NATURE OF THE PROBLEM 

The subject matter affected by the proposed legislation is in fact levees. 
These are common construction structures throughout all rivers in the United 
States. The California levees in the Delta and regions North and South of the 
Delta began shortly after the gold rush and increased in width and height and 
have been necessarily enlarged upon since that time. The major levee 
construction done in the Sacramento Delta occurred from 1880 through 1920. 
Beginning with the gold rush and continuing up until the enactment of the 
Endangered Species Act these levees received regular maintenance and 
reconstruction due to the constant pull or flow of water and the velocity of said 
water against them. 

MAINTENANCE AND DREDGING TO ASSIST MAINTENANCE OF THESE 
LEVEES HAS BEEN FOR OVER A HUNDRED YEARS CONSIDERED A FACT 

OF LIFE 

Up until the enactment of Endanger Species Act dredging of the 
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Sacramento River, its tributaries, the Consumnous River, Mokulmne River and 
San Joaquin Rivers and their tributaries was conducted on a regular basis by 
Corps of Engineers and reclamation districts. These normal maintenance 
activities were considered absolutely necessary to (1 ) maintain the levees for the 
purpose in which they were constructed; (2) keep the drainage rivers in the 
Central California Valleys at historical depths to allow flood waters and routine 
drainage waters to flow unimpeded into San Francisco Bay. Levee maintenance 
and river dredging were considered routine, not exceptional , not destructive but 
positive in the protection of the rivers, human lives, property and safety. 

With the passage of the Endangered Species Act in 1973 congress listed 
an additional protective concern and that was species ., not a bad idea Many 
of us in the farm community have long considered the rush to pave over tens of 
thousands of acres of land in the name of progress not to be particularly wise. 
This was especially true when much of the land was prime farming ground not 
subject to being reproduced. 

However, with all good ideas the law of unintended conseqisnces has 
taken over especially with the publishing of the Federal Register in June 3, 

1986, of the rules and regulations implementing the Endangered Species Act. 1 
submit a copy of these regulations as Exhibit "A” to my testimony and urges any 
of the committee members who does not like a staff member and wishes to 
punish them to make them read these regulations extensively and be prepared 
to answer questions on them. Obviously my serious point is these regulations 
are an invitation to disaster and in fact have greatly impeded what would be 
normally again a routine process, 

CONCEPT AND SCOPE 

Our societal laws contain volumes of laws and regulations pertaining to 
things that are considered vital to public safety and welfare. In major disasters 
Endangered Species Laws are superseded on a regular basis. As a California 
example when the Oakland Bay Bridge fell as a result of the 1989 earthquake it 
was fixed in one (1 ) month. When the Century Freeway in Los Angeles fell 
down as a result of the Northridge Earthquake it was fixed in record lime. When 
Folsom Dam broke a flow gate within the last two years which caused the loss of 
200,000 acre feet of stored water during the summer period, the gate was fixed 
immediately. When our Reclamation District levee was threatened with collapse 
in January of this year on Upper Andrus Island the Corps of Engineers arrived in 
the nick-of-time, negotiated the contract with our district in five (5) minutes, 
ordered the rock that afternoon and in three (3) days using a 24 hour a day a 
construction operation, substantially repaired and eliminated the threat to not 
only our island but several islands. In other words, despite the Endangered 
Species Act in extreme emergencies any of these projects that would have 
normally td<en years of study at preliminary construction stage were fixed 
without the necessity of referring to the Endangered Species Act in any 
significant way. 
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THE PROPOSAL BEFORE YOU TO EXEMPT THE FIXING AND 
MAINTENANCE OF LEVEES FROM THE ENDANGERED SPECIES ACT IS 

NECESSARY TO MAINTAIN OUR LEVEES 

This must be analyzed in the context of comparing the levees in Central 
and Northern California to levees constructed in Southern California. In the Los 
Angeles basin water is only against the levees for a short period of time during 
severe weather. The Corps of Engineers was able to cement the sides of Los 
Angeles River and create a very strong levee that has withstood the test and 
ravages of weather since the mid 50's. However the levees in Central and 
Northern California normaily have a great deal water against them which 
precludes the type of construction initiated and maintained by the Corps in 
Southern California. This means regular inspections, regular maintenance, 
placement of rock grading, dredging, strengthening of the levees is a part of 
necessary maintenance. These repairs are no different than fixing pot-holes on 
a freeway, or the now common practice in California of retrofitting freeway 
overpasses for earthquake safety, making sure an airliner is safe prior to its 
flying or any other safety program that we maintain for the benefit of the general 
public. Likewise river dredging can be compared to snow removal on public 
highways. Our rivers need regular dredging to make levees work. During the 
1997 flood Senator Feinstein personally observed the terrible effects on the 
Sacramento River whose bed had raised four (4) feet in fen (10) years. Without 
dredging the levees will not work!!! 

What is abundantly clear is that these levees provide safety for homes, 
businesses, humans and the endangered species. Without them the Central 
Valley of California would be flooded a considerable amount of time and you 
would have to displace approximately 10 to 14 million people. In many areas of 
the Delta the levees are below sea level, much like in Holland. All of these 
problems portend and demand regular maintenance. 

CAN REGULAR MAINTENANCE BE MAINTAINED 
WITH THE CONTRADICTIONS OF THE ENDANGERED SPECIES ACT 


THE THORNTON LEVEE: A TEXT BOOK EXAMPLE 

It has been our experience that the application of the Endangered 
Species Act to regular levee maintenance and reconstruction the Fedwal 
regulations controlling the US Fire & Wildiife Sen/ice, California Fish & Game, 
the Regional Water Quality Control Board, the Corps of Engineers and the State 
Department of Water Resources that routine, cost effective regular maintenance 
of the levees and river dredging has become prohibitive and in fact non existent . 

In my comments I have attached a July 20, 1 994, letter from the Fish & 
Wildlife Service to the Corps of Engineers containing the Fish & Wildlife 
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Services demands for the privilege of the Thornton Reclamation District 348 to 
fix their levee. (Exhibit "B") 

In the case of the Thornton levee the existence on the'levee of bushes 
that might have contained the Eider Berry Beetle became the controlling 
environmental restriction on levee repairs. 

Now why did the Thorton have to fix their levee? The answer is clear. 
The levee failed in 1 986 flooding the town of Thornton and flooded the entire 
farming area of Thornton which adjoins Interstate 5 on both sides. This 
happened during the same storm which closed Interstate 5 for approximately 
one (1 ) month. As most of you know Interstate 5 is the major North/South 
freeway connecting Canada to Mexico The letter is, upon analysis, a classic 
example of why this bill should be passed. The wildlife service was only doing 
its job under the regulations, by the way. (Exhibit "B") 

However we need to ask "when dealing with levees and dealing with 
public safety, do we really need this?" These 1 986 regulations in fact (1 ) 
increased costs; and (2) frustrated the project without making the Wildlife 
service responsible for non-reoairs caused by the usual bureaucratic wish lists. 
The whole problem witii this process is that this process is being controlled by 
the US Fish & Wildlife Service through the Corps of Engineers and the group 
responsible for maintaining that Thornton levee Reclamation District 348 had no 
say. The levee repairs to District 348 began as a state grant but the 
Endangered Species Act caused Federal agencies to become involved. Thus 
the whole project took eight (8) years from 1988-1996 to complete five in a half 
(5 1/2) miles of repairs. The repairs should have taken eight (8) months. 

To add further insult to injury during this eight (8) year period the 
Thornton Reclamation District was prevented from doing any levee repairs on 
the water side of the levee due to environmental restrictions. This 
incomprehensible environmental restriction was simply bad government. 

/^n exatipie of this crooked thinking would have us invision our local 
highway department being prevented from fixing the fast lane on our area 
freeways because of the Elder Berry Beetle. 

Critical thinking requires ail of us to conclude that fixing levees before 
they fail and flood is a far more economic and safe approach to this problem. 


The environmental restrictions were the tail wagging the dog, 
hamstringing the reclamation district from repairing the levee. In the case of 
Thornton levee the Fish & Wildlife Agency only had a regulatory enforcement 
position in the levee repair process. They were absolved under the law from the 
effects of their staffs positions. The agency involved in protecting the public and 
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private properly, farm, business and homes was forced by the Federal agency to 
mitigate land, place signs identifying Elder Berry Beetle habitat, make written 
reports analyzing monitored data, put fences around bushes and "train" on site 
personnel regarding the presence of Elder Berry Beetle. 

What may you ask does this have to do with the levees being used to 
keep water away from fr^ways, farms and homes? I suppose we may conclude 
that environmental species act and its hyper technical and over burdensome 
regulations has a different set of priorities different from us common folk who 
depend on levees for our physical existence. Member of this carrmittee, 
common sense has to enter the equation. Nineteen ninety-seven has taught us 
that our rivers must be dredged and our levees repaired immediately in the most 
cost effective way. Federal and State government bureaucracies can not, and 
must not be used to impede that most important of government functions, namely 
protecting the life and property of its citizens. The ESA and the 1986 regulations 
implementing the legislation have proven by bitter experience in our area to 
draw out, impede and in some cases make economically Impossible the primary 
goal of our reclamation districts. 

On the other hand the existence of these levees not only provide "water 
highways" for Federal and State water projects in California but as equal value 
by their continued maintenance protect existing endangered species from the 
ravages of flood. 

Numerous levee failures in 1997 killed untold millions of endangered 
species in tens of thousands of flooded acres. 

By passing this legislation and suspending the Endangered Species Act 
authority over levee rebuilding and river dredging the Congress will have taken a 
giant step towards insuring the continued habitat of all endangered species 
included the two legged ones. 
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mandate tbs need to consalt In an 

‘ expedited manner, ooneultadon may be 
conducted tofoisully through 
altanative procedum that the Director 
datenninae to be consUtent wltii tint 
nqnlreinanta of ■actiD oa 7(a)*i(d) of tiie 
Act Tbit provisioa eppUe* to aHnetfotia 
faivolving aota of Cod, disastorS. 
casualties, natiooal dafenee or eecnrity 
en og en cl ee, eta. 

(b) Formal oonsttltstion shall be 
btidated as soon as practicable after the 
smergency is under etnlroL Tha Pederal 
agency shall sufaaiit infonnatioKi cm dm 
nature of fiM emergency actioo(s). tha 
jusUflaitlQn for tbe expedlled 
oontraltatkm. and the mipacis to 

and angered or tbreatssMKl spedre end 
their babltata. Tha Sexvlca udll evaluate 
svdi iofomatioii and Isana a biological 
opdnioa iachidlng tha infortnatlOB and . 
ftcomaendetions given durng tho 

fsozM c wsi m M tiaa witfi otte r 
em^em eons si reelewa- 

(e] CeaeultatioRTconferesca. end 
bioleglcaJ areesemeat procednres under 
aectian 7 msy.bccamnll^tyd with 
fan e iuge n cy cooperation peoradare* 
reqsir^ by othre statutes, sadi as tho 
National Ku e lrumua ntal PoBey Act 
(NEPA) (42 U.S.C. 4221 at seq^ 
implemented at to C7R Feru UStNMSDB) 
or the Fish and Mfilfoifa Coordtoadion 
Act (FWCA) (16 U&C aat ef seg.). 
&tW]rlng the req u i re ments of tnMo 
other statotas. however, dots act in 
ilecif refiave a Pedend agency of Hs 
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<ibligaliaofl to coie|i!y with the 
pfQcedores act fertti fat this Port or the 
substontire requbcnionU of leetlan 7. 

T?)« SenHce trU attempt to provide a 
tsordiao^ raviowondon^sisof^ 
raiiionmeatal nquirementf. 

(h) Wbm the cnnauitatiott ox 
cotiftrsooe has boon eonsaBdated with 
!hc interas^ncjr coopacatian|«ooe<lutea 
riM)uired by ot^r siatolao ttm as NEPA 
nr FWCA. the rendU ahonld be hidiidecl 
ia ibe docomcnts teqnired by diooe 
kUiiutrs. ^ 

$402:07 Ds rtM ii sO ow e> toed e geac v . 

When a portlenler tctioa tov^vw 
moie thoB oiw Federal asanqr. the 
coosoltatlon and conferaace 
rcspoMilalUka laaisr be fulfilled throng 
a load agency. Factoia lelevaiil fa 
detenniniag an appropriate leed agency 
include (he time aeqaeBoe in wfaloh the 
agrodeo weald becoBM involved, the 
magnitude of tiudr respective 
involvement, and dwtr edntive exp er tise 
with respect to the cnvtreaiiaual * 
cifTeca of the actioik The Director shall 
be rwitficd of the denignatton In irntfaig 
liy the load agency. 


A Federal egeoey may designate a 
noB-FcderaljmreMBtative (o.oondi^t 
informal conswtatian or pRgnre a 
biologic^ assessment by giving writte n 
n otin g to the Doector of seeb 
dosi^ticBt. If a permit (T tfoease 
applicant ia iavnlrcd and Is not the 
designated im-Fedeml representattve. 
than dw applicant aod Pedetel agency 
must agtee on Ike cholcoof the 
dcsi^ied aMKS^Maml l e pra r ei fl atlva. 
if a biological assassncnl te pmp ar ed by 
the designated oon-Fedaral 
representattvi. dm Federal agency shnD 
fwnish m ilda no Band a epmvteionaml 
shall inocpeodeatly rsview end evalvate 
the scope and contents of dto blologfaal 
asoeeraent Hw dtiiaete respomiteUty 
for coaipKanoa widi scetfcm T rateabM 
with the Federal agency. 


After latitoUm or lefnWatioo of 
consuhatiao required under e e ctt en 
7(a)^ of the A^ the Federal agency 
and any applicant sbaD make no 
i tra v ei ai Me or b ieotev rf tte eonuattmeat 
of r eso ur e es with reject to the agen^ 
actioe wUdi hae tbe effect of 
aioaing die foanaletlen er 
•*.,|4eaeotation of any r ea ao nn bte and 
prudent alternatives wUd would avoid 
tSolatiflg sectinn 7(al(2}.'lbte pralriblMon 
ia in force during Ibe ooomltalloa 
process and contfaraes notU the 
MqMiements of HeKon 7(a)(2) arc 


satisfied. Una proviakm doaa ant apply 
to die coafstance mgnhstnwit far 
proposed ipedet or proposed oitfcal 
imbltat oiAteseetka 7(a)(4} of dm AcL 

SuhpertB-CondtdtiWfln Froextoee 


(a) Eech Fed^ agaacy than cortler 
witt the Serrlee oa any aefion whld Is 
Iftely tojeepardln the contteued 
etdstenca of any proposed rpectes or 
resnlt bi the destnedOQ or adveisa 
aodfflcsii on td prepea rd Btbcal 
Imbttet The cocfaf ea ce Is ds sl gwd to 
assist die Fedenl agency and any 
appficsidtoidectlflfagandw s ohr M g 
p^tH a l confikte at am aaxly stega in 
the ^ansdag piocrso 

(b) The Feaani agency dial) imtiate 
toe eoaferenea witit ^e Director. Tbo 
Saivioa aey veqoaet a oottferenoo It 
after a revim of avafiatde mtonnatlac, 
it detenniBee that a eooCerenen Is 
required for 4 pcrtiCBlar action. 

(c) A cBoferenee be t w ee n a Padeta) 
•gen^ end die Sen rte e shall eonstet of 
tafafB^ thseuM ^ons egneamioa an 
aetieu (hat tehSily to laopardtea the 
conth ni ed aadsteaea of the propoeed 
apedeo or terolt fa the destredion or 
adoeiaa modifieadeo of dm p r o p oead 
oidal habitat at tsme. Apsilfi Mta may 
he j p en t ued fa ihace Infarmel 
discDSuoDi (10 the greatest extent 
pracdcahl*. During the coiifercwca. the 
Sendee wfll make a dvtsarv 
iccoMB^gtifigM. l/ttyTn ways lo 
xcdSSSaar avoid adwtsa aff ad a . ff dia 
proBooedstMc tiS te subeequantly Bsted 
osmepTM^sd cHdcai bebnat la 
desigtialca piJa to.canqiietlD& of tba 
actl^ tba FmotuI qancy moat restejr. 
die aotian to detera m ie wh^anJonsel 
noagaltattoote recuired. 

(dj It nr q u aa te d by the Federal egenoy 
and deemed sppRg^te by tha Service, 
the oonfkMaoojMy he c oo Ante d fti 
accctdaaos widi (he procidveo for 
fodnsljcnnBitadaa in 1 40Ui. An 
optntea tera^ af eeaefunon oFlhs 
oon fac eoca way be aAipted as tba 
Melogtcal opUoB uAcn dia spedes is 
Bated or oitleal babOat te de^gnoiad. 
bnt only ir no signiflGmBt new 
tnSotmadaD is devekped (haJuilhig dot 
developed daing tba nteBaUng 
jrrocaaa on the prapoaed BaUag sr 
crittesl habitat dateptattaa) and ao 
m^tificBot efamtgsa te ifaa Psdoral acdon 
are made dta( utould altar tha comtoat of 
the opinleic An inddsotel teke 
statanwal provided with a con isra a ca 
opisteo doM not baeoau effsetivo 
oaleer ths Serrlee adopts Iba opuaeo 
once Aa hftiite is fiaei 

(ellhe eonduslom rssched dortng ■ 
conference aad any recceosendatloaa 


shaB ba decMmentad by tbe ServloB and 
providad to tha Federal agmey and to 
any applicant Tha stjds and magnltiidc 
of due docnmant will vaxy wlA tha 
eoB^lexlty of Ae Msofar wace. If tofsoal 
ooDsaltatton ateo tereqaired for a 
paztteular actloB, then the Sendee will 
proidde (ha reeolta of tha coolsionca 
wUi the IrioCogfeal oplalan. 

I40a.li i^rtic 


(al Jn u pos e. bily consullstlon is 
dosig^ to redace As IfteHhoodof 
coafliett betworn listed spodos or 
critical hebttat and peooo e sd aettoos 
stmI ocean prior to Ae BliDg of an 
appBcafloo for a Federal permit or 
HcBBSt. AlAonifi eai^ consiltation is 
eondo^d hstwoen ttw Stiviea sud As 
Psdoral agency. Ao praapeetlvo 
■ppUcsat sboold be in v olved throu^out 
tu consuhetioR process. 

(b) Asgossf hrflroeitectfve.a npJjco ml!. 
If a prenecitiw ai^pUcaat has reaeoirto 
befim mat tbe pme pective actifm may 
afftet listed spaciia or oitical habltet It 
iney raeuest the Federal agnoy to enter 
Ato eany oonaultatlon wttk the Service. 
The pitMiisctivt aiqiUcant mast Krtfy 
in wrlth^ to (he Fecteral atywry Aet 
It has a deftnllteo propaeal ouffinhif Aa 
scHonand Its effects ausd (2) it httsods 
to imptement ftt prapotaL ff aatharind. 

fd butioiioa fl^efl^aanefi/ teiwMi. If 
tha FoSCal ageaoy rocehrM Ae 
prospective appHomfs csrtlfl ca tloo In 
paragmph A) m Ate s ecW o a . Aan Ae 
Fodnl agsDiqr shall bddate eady 
cansnlthtleo wlA Ao Seevka. Tlids 
lequeetshaB be A writing aad aoataia 
Aa iofimiaatloBdttffiM(rm t S(|flL24(e) 
■Bii ff Aa actioa te a Bsa|ca cnmatnictloa 
setiUty. Aa h f n i o g fo al s s s eeamm t as 
DutSnad A I HAU 

The proraSSro end i rro o nrih i ll tlss fcr 
saris ceasuhatlon tie the t aps gs 
setBaodfai dDMVo HDfc QliSal 

be teaated aa As 
"tto ^i active spp l faanr and aO 

rafaraaeaa to te 'Alaloglari opUan** m 

te loptetoa" ahafi be troalcd oa An 
”ptollmiBaiT birio^aal o^enT Ar Ae 
pBTpoaa of Bds seetteo. 

(n) P t affei ei err fti a f a pfmf rgiten fr 
ThaoohtHjaDdBonriaaionaofa 
pntelnaxy biohaiad Qpanom «• Ao 
MHUB aafjarahlolopicalcptekwisaaad 
dier bena) eonsaltatteB msspl that tba 
faiddoBtal takt steMoteal imMad wBk 
a psellnditaiy biological npioinadoaa 
aot eoasrituto aoAoiHy lo trite Bated 
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log^Miopimoo &med«^ 
sAir^tldn if SoTtet 
proofed B£llaQ flod* that then 

have m tigiDlfiant dss^M is the 

acti<w ae jiUia)*d ar fa lb* iolanutiifla 
uwd dhsiqf ^ omnifatioii. A 

writtan nqiufa&rcottfiniuition of the 
pfslfatfany hiidej^cd 
•ubiidHtd after m 

ai^lfattt ei^** ta ttift Fecfani efietKy 
£x a or ScasnM teat iBfar lo 

i$nmice (f aodi ponot or Keeoso. 

Wttbfa as dc^s of refill si die . 

agsiUT'i rtqnmC Qie Service ihal! 

dthee U) ccnduB difa Ihe prdfaslnary 

hicloffi^opfaigBfaatHto Ml « final 

yd^CMJO|gBfa«qr{3ggtfiOifadlBg» 

Boiad ahcnre caonte ba nqi^ 

dutdtelMiiti 

consoitaticm. 

Sa02.tt 

Cal ftmii^ ABti^iqtlMieaatBeBt 
ewSSa ^ {Nitistfd efieete tte 
actfon (m Qelod aad fsopoaed tpecies 
and daaigHMMd and prepoMd aitical 
habitat aoiil detanaiae whether toy mch 
apados or bdidaf an ISfatsr to be 
edmneli' aj^acfad by &a«ctiM and te 
OMdfadctiasimfagwbatfaw fan&ai 
c^'>6tdtatfaiiaracoa&raice te 
jmcy. 

tb] fi j apg pdwtuiiyt^^ (1) Hw 
uooidmna of thte aacttcK an rwptlnd 
nr Federal actfcxa that are ‘'major 
wartrgetlBa aahiltiaa*^ providad that a 
csntnict far aoimitncdim was not 
aatoTod bdo or aetnal coeatrnctlRi wan 
sot barman «t bdfan! NoaaatberlO, 
IflTA/ ^gan oahKlnifiBBthbaawho 
snap winre ^ipijr for aa cocentJtfon 
faaiD Mctba of die Act may 

prepare a M td^citfaaeamiiant under 
dm npet^SA of the Fadeni agMcy 
and fa esopenitton ndth the Sernce 
cooflif tent with the pvecetfureB aod 
reifotrsatattfa of tWaaectbn. An 
eMiraptHBi btsn tiic rBqofaemnits of 
»eetloa7fa}{2j fa not pa p a am est nnleu a 
bfalogteal aaarttatBl hoi bean 
pre p are d . 

{ 2 ] Tka faofaidcal m owBoot shall fae 
eea^datad^^ST^ ewdract far 
eeoatmdm fa eetand fan'aod before 
coostngloa fa bofun. 

(e] lYie 

PedMaJ agency or drededfoatad nan- 
Pedettd repraaatativa shad con^ fa 
'thrjKnMortitfKtlllB writtan req^t 
dr any bated n faropoeed 
•paa» re dflfisxiatod inr facposed 
reiti«a! habitat that may be present in 
th tiretaraa.’ or {Zj a wrjtt an 

oow icatt qp of the ijMcfoe and aitieal 
habitari&iit are befag iodtuied in tka 
iKol^cal aiaaiantast 

[«fi Wlhte »> 

days of the oobScatfafi ^ or 

the request icr. a epadaa liet the 


I^reefar eftha cGBcrewiBl ee 

revfaa tha list cx. ta dMMW cues wharf 
ao Uit htt beta iraeiM faMae tha 
Fwfarai agas^ or tha dar^oaiad 9flB> 
Ffdwid i B pi e Ma fatSm fa widkfa 
adistbeB, baaed oa the brei refafa^ 
and cominardaf date svailaUe. tny 
lifted or pcupoeed eoedai re dedy ifad 
or pfopoaed cridcad ubitat may bo. 
geaeni In the actot ere*, la a dd iti o n to 


wil arovidte Ifflifof c codtdsfa jBegtea 
that may bopnMBl to SBafaton arew 
CtfaSdefa ape^ lefam to say fpcdaa 
bdOB csaaidand far the Saiefaa » 
Ifadag aa eodea pw ad re gnaeten e d 

eyeefat bat aot yet dta aeli^e^ • 

i aq paaad tqta.Ahho d i ^ca adii h tB - 
■ IMdM law an la rt OulM ma«r» 
accorded no reotaettof UBdae^Aet 
their facfaaiiottwdlaliert the FadenI 
ayency of potfoOU peepoaalf or ttstfaga. 

fflgtbefllroctora d i rib oa AatM 
ii itadopacia a re critteal habitat may bo 
lHWsi},C~dreFBCTl1ii'ncyt»ecdj^ 
prepm a bfalegieal sfaMeBMtuid 

hstSer ccDedtndaQ fa ost required, tf 

only pRipoped ^eefaaorpnpoosd 
cadd^ hahitsi any be prae a i t ta ^ 
actfoB a>e«« dm (ho Fwfaimi esfOPF 
rnoat creifar wtth 

BiidCTifBgJ£lh api tp a» doft<rfs 


dm ptoyoiod Urt^awyot 
dmignattoa beconafajS^ 
pfl 8 a tfated aiadea v ctiliBBt habitat 
smy be arereo itfalfe Bcdon ansa, the 
Dtncte will provide a speefas fat or 
oineu With fpedee Ult provided. 
Ihe Oireetor aiae wSl pmvlda available 
fafbonatfan (rerefataaeardMeotoj 

znredteif thaas ^mdes sad ediical 


ii^au llfa faUowisg any be eensidered 
far 

(t) Ibe reiailfa of on oa^ite ^BSStifai 
flf &■ ta» aSeetad by to 

dstmnfam 8 lietad re pecftotfad 
art ^aaost or ocas aMEsrefaSy- 

Ihe viewt ofrecogahnd etqperta on 
(bo^MCumitfana. 

(3j A revifw.o{ the St^n t iao and 
btfonBodoB. 

{49 An fai idyda jrf.tteeflecfa.ef the 
wrf^oo d» ipeclea andhrfrfat. 
inciwilng coneldenttoii rf ea maletiy e 
rffecta. rod dm i^ted 

stndifs. 

Ar aiM!^b‘fae.rf<4fa?'tefa ocfireiB 
eoBcidered the Fedom far dm 
reopoaed antfcR. 

W feSffiSSSi^iWS&Btpe- » • 

prapoaodaedteifaitdHng 

f i iliai M <i«i at m hm^tnwl s Mpfaiewr fa 

idaethfai, re faprfom to a preeioiif 
actioa farwhhma hkdorfeal ui a iiBiiat 
pnimred fta Fs&Md a^st^may 
frfffl the biologicrf aaaBHBMBt 
le qtii rBa a fart far faa yropoaod actiim by 
tn<xt|wasrtfagl^ i e Aaxw3 B the eadiat 
asae s w a e at , may 
a tig y aitte g data fr«n ot^docreaeRtg 
thatare pairBaest totha ooaauitiiwB. 
pto a wittfan eerttteattq n that; . ■ . 

(31 The laopoaed acttap tinrolvoa 
■imm faapacfa ii> tfai aaaaa apodre la 


flie mate yeg mp t fc orao ; 

faiN oaewa^ lOTbeaBlifaoiit 
profoeeTreconew crlQcaJ habitat 
designated re prapos^f far the acfion 

ancand 

01 the Mi^qal jugcaafafid haa 
baaa aanpbmfn^ w^ esy eeleyaot 


dfagra&mafy.sw&.srsrevoyo dut 
may ptovlda a bettari rfi n uMd oH baaa 
far tba prepantlaa of an aseaMmasl. 
Ai^ toccBUBieulatfoo for stadfas or 
nmys fa not to bo ocatahued as tbo 
Service'aoplBbiD &at the Ftderal 
agency haa fatted to satfafy lbs 
tabonatlcm steadaxd af factka 
of the Act 

(a) Vaipoacfoa^arxmmaoa n cyaf 
apesfafiu ff dK Federal siHicr re the 
deafanated iwfaFbdent lepneentative 
daaa a^bogtaprcyorotfMi rf tba 
btolog^ atsasioisntwtthfaPSilaysof 

receipt rftrecbacfansioe wftU the 
apeclee Bat. Iha Merai egenpy re Uw 
deatsaafad aewFederel tepreseatattvt 
■BBst vetfv (fioRBaSy re irdbaaaly] with 
tha'sierviee Uu aamaLae cfaBc roi tba 
fpedaa list at the'tfim tte pnpamdoa 
rf the sisa a M M t la b a gu a i 

(1} CNuecfaThfceataBtf rfa 
bloloficBl aastaiBicm are at tba 
(ttsoades rf the Federal agancy and 
will depend on ostnre of dm Fbdenri 


(10 Aumtioyreiraareflfa. 8 coaducteg 
alnd|agicalas8BBSiaaatw0lla^yi the 
takfag of a lla^ apfcfaa. a ponrft andor 
wctidKlOfif doAi^llSUAC. 3$Sd)an(l 
Part 37 rf this Titio (ndih nfarect to 
•pedes under Iha jnriadietlas of tlw 
FWS} or Parte aza 02. and 327 of Ihis 
Tide (with respect fa apeoics onder the 
fatiatictfaopCthB NM^ fa xeqaired. 

81 Cbdfpfctfen £faM. Tte Fetteal 

agency hr '^ jateoafad a<m>.Fed«nil 
la pwa an fafl ra stelt c opg^fat a the 
biologicalAttefa9)Mtiiire^ in 
attar )tt taltfaiioo (fecetpt d re 
eoacaJCHBea wiifa thn apeesies hat) naleea 
a diffaireirtyjErlod cC.ttoMJfa.agisail irTSy 
d:e lAnctsor bad the Fedend ^esi^. ff a 
permit ofarense^dteartf Is fa ao i va d . 
the iMhehMT period auiy not bo ea hMufa d 
unlese dte agency provides the 
epplicoot wfors the chare of tha ISO- 
day pericai wHb a.nrrittm s tateg aat 
selilqgfartiiUresatinMiiedlbogthbftha 
j Popo s e d oKfagafanandtlrerCTMaa 
why Mdi aa aafnaairei fa metnawf, 
fi) SutmiBSikm effootp^ct^ 
ossresaiaalTbe Fadearal sgMicy rfsatt 
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Tha Dtractor wifi zeapood (s.^tbiB 

ii» ttt>iiLa rfd«aaatbiriiedierornothe 
coDoin witk tfu BadtaM of die 
biolo^cel asoBMiBent. At tfw 0 |rtiaB of 
the Federal atsfi^i ftRsal e^qeultatioii 
may beiidtUM twar 1402.11(0). 
coftciorently with die auboitaaton of die 
•saeament 

(k) Cte o/tfo 

(1} llie FedRSr«SBnqr ih^ nee the 
b jcfawcaLo Meiamiict in 

confeieaee ts r e qnt n wl under S402J4 or 
$402.10, iB i pe c l i irrily, If (he 
saseasmeot hidUeatee that there an oq 

thalan^S^^ be edvanely efiectad 
by the acttop aid the IMr ectnr c onga 
ea epedfiedtaperegiqif Orof dffiT' 
aectton, lhcafc«3^Ec»aeJta&anienpt 
reqtMied. ff tha Edbloflfad aaeeSBfiigt 
indicatea that the aetkm le not Ukely to 
jeapvdiae ^ aw>tji«ad edfteace of 
pr'opooedsj^QOT or niinli In die 
dnouctina v Bdrene modifirattoo of 
propoeedcdtical babilai end the 
Dtrecto? gneute, thg a confereoce U 
not routed. 

(SfllM^DIiector may we the reauha of 
btoloftgi e a a eaamm i ia 9J 
bo.ennhiin$.whe(her to requeii the 
Federal a^oicy to loltiet* 
consultation or a coofercBoe. (U) 
formulating t blolofical optzdon. or (tti] 
fonnulating a preUntioary bt^oglcai 
opiniotL 

lieanwaicaeeu gMioa. 

(a) Infimnal coosultatlcm is an 
opiigp al procMs that faidndca all 
asnssiona. correspondence, etc, 
beCiveen tbs Servig and the Fed^I 
asency or tha dealgnatad non-Fedcral 
repreacnladve. deaignad to aaaist die 
Federal agency in detennhung whethn 
forma] conaidtaticm or e_canfarancels 
req twp d ffduting'iafonnai oonaultation 
it i^&tennlned by the Fedei^ aoiwy. 

the writtra eggrmg of tee 
Service, that the action ^ not lik^y to 
adverM^.adiect listed species or critical 
babitet. the gnsultatlos prqo^ b 
ter minate d, and no hirther action is 
necessary. 

(b) Duztsguiformal consultstion, the 
Service may suggest znextifigtioos to the 
oction that tho Federal agency and any 
•pplicaht co«ld implemant to avoid the 
li^Keiihood of adverse efleete to listed 
Species or critieel habitat. 

i 14 F w r eal eoneu irte iiL 

(a) Raquijwment for fijrmal 
eonsaltotico. Each Federal agency fhall 
review its aotione at the earltet 
possible time to dettmine whechar any 
action ihay affect listed speciea or 


oideal habitat li sath t deiagifnadon 
b made. coneoltatioii la nqirirndl 
except u noted Is pa toya ph (b) <rf thb 
■ectfam. The Dlrcotor may reqaest a 
Fodeeal agency ta -tniar into 
conanltadm ii ha Idaotifiaa any action 
of diot agtaey may afleol bated 

»4aln or cdtlcal hobiut and Iv ndddi 
toafi baa bean ao eonaoltatioo. Whan 
aoch a request is made, the Diteoior 
•hall fbrvmrd to tha Fetoal agency a 
written expknatioa of tha basb for.ihe 

3 ft 

Sx^tioiu. (t) A FadsmI agency 
wWt'iTwh^ ii ftwvwttl eofianltallon Uh 
as a remit of the'prepentig of a 
binlogteii oaMaRsant tmdar $402.12 or 
aa a Mnlt of hifaimal evaultalfon with 
die Senrtg ooder $4az.U, the Pedoral 
aganey detacmlxws. edth the written 
coDgitaaea of tho X&reetoe. that the 
pctqmsad aetton b net Ukelyjo 
adversely ofiect gyfiad'fpedes or 
eiiti^ ubitat 

(2) A Fedsrai a^cy seed not hxidate 
Eonnol cooaokatiaa ifaptadmiaatT 
Uoiogle^ opioioa. bbum after early 
oons^taUhn under 1402.11. b confirmad 
M flnsi btologlaal opnnan. 

"(c) Initidtian of fomolfiODOuhation. A 
wiittOD reqaaat to laidatB formal 
eottsultetiim shall be sohatitted to the 
Dindor a^ shall indndr 
Cl) A dasenptlffii of Ae action to be 
eotttidered: 

(2) A desaiptiM of the speciiie ama 
that may be affected by the aodon; 

(2) A doKilptiflB of any Bated apecioa 
or eritu^ haUtei that may be affected 
by die Betioa; 

(4) A deacriptfion of the manner to 
whl^ the action may affect any listed 
species or cdticol habitat end eti 
ualyaU of any camulatlTe effaits: 

fS) ReUraA reporta, I n cha tii ig any 
environmental impact statmoent. 
eovironmentel sesasament. nr biolo^cal 
asMsenuiDt ordered end 
(Q) Any o ther reteva nt sviUable 
intorraetion on dm acbon. the affected 


Hated apeeioa, « cdticid habitat 
F oinai conitdt atlon sba& art be 
jnitteied tar thiTFi^fal agoniQr vntf asy 
requir rt bioio gk^ _aa rseamatit haa been 
complefcffsni nbmHed to the Dtreotes 
in accoedoou widi 1402.12. Any request 
for fonnal coofultatioo-may encompesa. 
aobfect to ^ a ppr oval of the Dbeotor. a 
aojober of iedlvidoel ections 

within a gfveo geogrspUoal area or a 
aagnent of t comirvbetiilve plait This 
decs net zefieve the Fedesol egeng of 
the reqo l reei eo te for considering the 
effects of the actim ss a whole. 

(d) RotpOnsibilitf toproviiie 
scirnttfle omf cemmonaolSSlo 
avaiJabf^. The Federal agency 
reqacstbig fonnal oonnitattea shaD 


provid e the Secvtoewidi the beat 
ic^hBc and commerdal t^fiera&^le 
os which gn be obtained dno^ dia ■ 
coaoultedon for an adequate teview of 
die eflectB diat an aetton aaey hove up<xt 
hated tpedee or critical heMtat Tbs 
tofmmaliott may toclnde the reaoltB of 
atttdiea or surreys oondectad by the * 
Federal agency or tho dtsl^isted zkmi- 
Federel repnaentattve. Tho Federal 
agency shell pnrride any qipUgnt with 
tbft opportunity to submit i^ormatton 
for eonalderalioa dating tha 
eonmltBliaa. 

(e) Duraiio n amJ extonsia n of formal 
canaQA&tf<iR.‘F6StoSroramltttlon " 
ccm^od^jwUriAOO.daya aftartte 
toldaHon latoaaeidmded as provided 
below. If g appBwit la cot involved, 
the Si ^ylca g nd^^ederri agem^ may 
antuahEjg&aeto extend the 
conscltedmfare spedOc dme period. If 
an applfcg nt ii involved, the Servig and 
the FmotI egeo^'mty Bmtaally a^ee 
to extend the consultetlg provided tost 
the Sevice.aubBdU to dw.appttg&t. 
before the does of dm 90 days, e vedttoB. 
ste tem w^t setting forth: 

(1) Tbo l eerop a why a longer period is 
required, 

(2) The tofingmetton diai ie reqidied to 
complete tha ctnaaltatioa and 

(2) Tho estipaterLdate on which the 
coesultatton be completed. 

A consultation iavolvtog aa applicant 
cannot be nctended Car auneJhanJO 
days withort the gMont of the 
apphcBBt WttUn 43 days after 
co udu dfagfiteinahteaiaid the 

Senrlg sihaU dsMves e b loiogicBl p plnion 
to die Federal agency BDda^^^^kwt. 

{QAskEthaaldeta, When the Servig 
dotanntoes diet additigud date would 
provide e bettor InjainaHoa base from 
lAatii to feni^ate a bJologtoal opinioB. 
die Director nt rggyst en cxteiieion of 
formal consolteog roSiMBitort the! die 
F^eral ogen^ ohtavlj^QlUpBBl data to 
detezmfiM hSiw or to wSn todeirt the 
eetina awy a£Eict Uated Bteciee or 
teittoad hahUat if Bonnal GensuItattoB la 
tfv n u t usJ eezeeairot 
BCBoStato $4(0.14(0). tbi£edacal 
a cspcy wall ^>te|jto to tilt extent 
precticel^ that dtte nMdt een be 
d^Ioped.mthlD tfitgpedf the 

BX teitetD n.l^ze apeoatbilfty far 

■#»<( O jiuiipg Jnytediwi 
baloogs to the Fedterala|giwer and die 

a ppttcaa t. not dieKwHw The Seevtoe'e 
request tor additional data ia not to be 
co os tr u ed as dw Service’s opfarion that 
thf Fedaral agency has toiled to eedsfr 
the informattcni atandan) of seettoQ 
7ti)f2)oftheAot.lIimaxtenBianof . . 
foemoi roesultettoa ia agreed to. die 
Dlreemr will issue a bioTo^cii opimm 
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InBaAKArTK 


2 Ht 

SMnMiah OaMfc . 

July 20, 1994 


Kr. Art Ckiamp 

Regulatngy Aaation; tU. Katby Hortoa 
9.9. Aray Corps Inglttaars 
132d J Scraet 

SaorattMiCo. CalifonLa 9SI14'2922 

Subjdtc: Bleloxieal Oplnioa cu di* foxB«l teetldo 7 CMtxsulcacloD. for 

Hlvor Kilo 25. S* KokoluMk* ftivor, Saa Jaatpiin County, 
Callforiiia (Casa ^•***^** 

Door Me. Ct^B^ r 

Ihta raspoads to yooc ntroaTior 15« 1994» eo^tose for fozBal constiltatLcm 
pursuant to Sooclon 7 of tlio Badangarod Species Act of 197S« es saendod 
(Act) . At Issus ere sffcots a£ tte psopaoed repair of the west bank of 
tiie ACokaluMic Sivar at rioar alia 2S»s aoar Ihortou. Saa Joai}uln Couary. 
California, on fodoeally listed tfaroaCaaad vall^ elderberry longhorn 
beetle f fTniimrirnf f CMlxIooleum dlaorptam} (beetle) and Its elderberry 
(SABbocue species) Keblcat. Yoor oaBaulcstien ro^ueet was recoioad on 
Deceit 21. 1999. this fotMl eenattltacisa is baaed on the letter Iron 
your office to Q.S. flob and Vlldlifo Service (SorWeo) decod hrceaher 15. 
1»95; a letter fro* youx offlee to tba Saryiee, dated April 9. 1994, that 
was reaslved an April 15, 1994: ralepBana esmssatlona bemen Kathy ttorton 
of your office eod Chrle of ataff cm Kerrh 29, 1994. sod April 2. 

1994; end telephone eoBworaaclom betaaen Henry Hatstias^. conaxatanc for 
the applloenc. sad Chrle Hegono oa April 5, 1994, end Jvsms 27. 1994. 

Bialosle^l Onlnlan 

It ie OUT biological opialon that tlw repair of tha woat benfc. of the 
MokolMBna Kiwer ec rlrac sdle 2S.9 mar tha Yhorton. San J o atpii ii CeunQr* 
Cmli£onla, as prepaeed, le net IDpely Co jeepardlce the e onriiaied aalateneo 
of thm threatened valley eldosborsy longbora beetle aud ie not likely to 
reaulc In doetructioa or edvaceo aodlf t ca c lo n of Ite ccltieal habltac. 
si erlcieel h^icat haa been desi^iased for the bootle. none ia found 

irithln cho proposed pxejaot axeo. 

Deacrlpti ett of the IPranoeed Aatian 

Please refer to die follevlng docmeate for a doeeripcioo of cho proposed 
project: 1) A leCtar froa your office CO tha Serviea dated Doeenher IS, 


H MIR TT "Bf* 
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1993 1); aod 2) a l«cctt fram youf of fie* to cbe 9orvlee, dotod 

April 8. 1994 <Uttor 2). 

In brief, tbo pr^ogod pcojocc lo tbo r^elr of cho woec baTik of cho 
Mokolomo River ec rivor Mile 25.5 neer Thorton. Sab JoAQttln Cbuni^, 
CAlifomlA. A blologicel Asseeeaent tiao net been provided, bj the Csrpe. 

Kr. flecgiizu^ otetod in e tolapbnno eonvoriAtiea on April 5, 1994, that bo 
woo Boinft to proporo aod oubalt a Blti^lOB plan. On April 8, 1994, Chrla 
Kafano odviood the Corps that a nlelfiitidn plan had net been oubaietad «Qd 
ho roipiag fe ed that your asoacy wiehdxov cho requaac for fbmal eensuleatioTi 
wtll a biological assecaiKont had boon aMplstod. latter 2 ancondad 
conaultatioB for sixty (40) days to ellov the gpplleast to coapleca a 
nitlgatlon plan. Houover, as of this date, no such docuaent bas ba«n 
roeoivod hj the Service. Latter I stated chat at leaat olovon elderberry 
shrubc and claims wexo found srovlac at tha proposed project gltii. Kr. 

Bonty Bacsunaga staeod la a celephotie cosyorsatlon vlA Chris Vageno on Jtme 
27, 1994. that the aitidation plan had gdU not boon coaplated and that 
approalaacely ISOOO aquaro faet ^0.37 acta) of riparian habitat would be 
el^liiatod by tbe prejaet. Tha Service will assuaa for this analysis chat 
this project, ea proposed, would result in ti»o rsaevsl of all valley 
eldexbexzy lenpHom beetles inhabiting all aldocberry ihxubs that contain 
steas one inch or greater In diaaecar gcovlivg on 0.37 esres. 

The O.S. Fish sad Vildllfs Sarvlcs (Sscvics) has developed eoapansation 
guldeliaas for tha valley elderberry loaj^xn beetle (USFtffi 1993) that 
zeooBMiid neesures to offset advaxsa Inpacts to tbo specLee end its hebitat. 
Copies of chaso guidelines were provided eexlier Co your eceff and du 
applleanc. 


The valley olderbarry loadh^m bascla is dapondant on ice host plant, the 
aldarbarxy. Use of ^s plants by the aninsl, a wood borar. is rarely 
apparent. Fraqaantly, the only orterlor avidenea of the sbmb'o ues by the 
beetle la ezi eadC hole croacod by the larvae prior to pi^al stage. Tha 
▼aUoy Rlderberry Leoghom Baade tacovoxy Plan (1914) and Barr (1991) 
contain further dataila on eha baotle^e life hletocy. 

B ased on the avallAblo iafatnacion, tiha Serviae antleipatoa chat all valley 
aldarborry longhorn booties inhabiting all sldarberry shnd»s in a 1$000 
s^uaxa foot (0.37 acre) area would bo last as a rtsulc of project 
eonotziiotion. The Corps and the conaulcant for the Applicant did not 
proscnc asqr Inftmatien on tha ttiibar of tbooa plants that eoncain sceoo ona 
Inoh or greater in diaaotsr that would be adversely affected by ths propoaod 
project* 0 ooBSCruction. Tha Corps and the centuXtanc for the applicant did 
not provide eiqr Infemetlon on t±m aushor of aldarbcrvy shrubs that ohow 
ovidonea of use by tha boetla. i.a, eirrgoncci bolas. Boaevor, baeauoa of 
die £Aot that the locality lias within chs Inewn range nd bsbitac of Che 
baotla, it is likely theC tha aoiael is utilising tiio alto. 



Ur. ActCiHBV 

of A&Cl«m 


s 


Tha Sarvlcc lus datcrsinsd thac All Al40Sbarzy planu would bo loot Airing 
ooiwtruecloa ae cba alta. laood ou ^a owailabl* i&foniation, tlia Bowlea 
aacloi^atac tbat all valley aldorbarry loo^iora baatlaa iab4U>lClng all 
aldarbarzy abrvba in a 16000 square taab area muIA be lose aa a raa^c a£ 
projaat consCsuecian. thla aeclon la axpeatad to adweraely i^act dia 
*^*-^^*‘***^ vaXlax oldozbasxy lonibMai baoelo . the oaapinaaelaft plan 
dlseuaaad la ^ porojoct aaatloa of thla hiolagical opialan would eCfsac 
advarea Inpaota to tbs valley aldacbony lan^om haatla sad Its habitat so 
t^e ^kA projeat will aat ayproelably radnea tt» likclthaod of its survival 
and raeovaey. 

fi— effsata 

Cuaulatlwe of facta are ctiasa lapeats a£ futuze State* local, and private 
actlooa effecting *"**««^*Tf^ sad tbcaataned species cbet are roasonebly 
cortaln to occur in tba Attlen area. Xhla area in Sen Joaquin Councy la 
being davclopad, prlaartly by private partlaa far agricultural activities. 
Hawovor, actiana of «Aldb «a are aanro of at thla tine tagathar with ehaaa 
addraaaad in this blologlaal aplaion are net aapactad CO approclebly raduea 
dm likalihaod of the sucvivnl and recavory ef the valley aldarberxy 
loaghom baatla. 

!jnoldeptel Telce 

Saatlon s of Cha iDdaagarad Speelee Act pzohlblca any teklng Omraaa* bam. 
pursue, hunt, sbeac, wound, kill, oap, fspmra ar eoUacti or attca^t to 
engage la ei^ aueh eaaduce) of lieced irlldlifa apaclee without apaeial 
euaaytlon. tSadar die taxwa of Saetien 7(b)(4) tid 7(o)(2), teklng thet is 
Ineldaacel Ca sad aae Ineendad aa pact of the agency action ie net 
cottsldarad prohibicad within dm bouode of dm Act provldod Chat audl 

taking Id In eoaplUnea with CUa taka ataccaant. The aaaauraa 

daaeclbad below era xiac diacratdanezy, and auat be undertakan by tim action 
egeoey ar node a binding eondXcian of aigr autharization ar pamlc Isanad co 
die epplleant. aa appropvlsee . 

Pcopasad project accloM that way raault in the death ar injury of liatad 
apaciaa have been provlowaly dlatuaeed la Vhie hleloglcal eploioa. Laaa of 
alderbaczy hebieet would be confined to the project baondarics. Tbaro la no 
wey to aatlneta the auhor of beetle larvae caatilnad vi^ln each 
aldazbarzy. froa raeanc Claid work an die Cnauwneo kivar and eba Folaon 
Lake area, wa know that larvae gallarlaa eso be feuod in aCena widi no 
avidanoa of cmegeoca halaa (aithar eha larvae soeeuA prior to conaccuctlag 
dm aneegaaca bole or they have net ceaa far aoeu^ along in the 
davwloaaantal pracais to construct tbotr kola). Lsrvaa appear to be 
dlecvSbucad in ateam 1.0 Inrhew os larger in dleamtor ae ground level, 
leeeuse we do net knew hew amqr larvae eaah stew can support, wo cannoC 
aiwply aailtiply the tuaher of stasa by a glvea anhar to aatlnaca dm nuaber 
ef baetlea preaeot. For those roasoos. we present cha astlawta of 
Incidental taka of ^e boatla in tana of th» iwabar of plants that vlXl be 
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Mi dift ttmllabl* InfMaadon, th» Service utlelpACM thae all 
TftUey eltfecberry XenghMcn iahAblcicft 14000 feet <0.37 acre) 

of ciyerien Ubltet Mould be loeC ee e r*«nlt of ycojeot oenotnietlon. 

The follevLaf ^eaeonoblo end prudont ■aseuroa ore luuaaety end epproptiece 
Co idalsise the coke: 

1. Look of eldetberxy hebleee ehell be eanflned to cbe pre^oeed project 
elte. 

2 . 7be lapeec of hebitet aodif loetlon or toes ehell be wlnlaitted by 
pravidiAd addidooel eldesbosxy obrube in cbo fora of eendllos* tbnt 
will bo plo&ted et a BitlcdCioa oito. All eldocbexxy oheubo tket will 
be odMeteoiy offeoted by Che projeec ehell bo csensplooted to the 
picideClon eroe. 

3. A worker edix^ation pregtee ehell he mdorceken on the iapoctiinee of 
protecclns welley eldecberry beetle heblcec to miaialie teke of the 
Chreetaood yelloy eldecberry loncbera beetle. 

In order to be exeept ftoa tbo prohibiclooe of Soctlon 9 of the Act, the 
followins cens exid coaditlons. which t^lcMont che rteeenelhle end pzudo&t 
oeeooroe deeorihed ehovt. auet be eoaplicd with: 

1. The fellovlag cere end coodiclcn ehell iapleaeet reeeoaeble end prudent 

aeeeore (1) : 

e. All eldotbercy boehee e^jetent to the project cite ehell be 
ctfolded durlr^ end fellowlns oanetruetloe. 

2. The following torae end ooadlclene shell inpleeent reesDoeble end 

prudent aeeeure <2) : 

e. All oldokben^ shrubs ylcb sfceas one Inch or greeter in dieaocer 
at prouad lewoi mil bo creadplttcod. to e altlgeticni exee. The Coepo 
ehell obeeia wtltcen eppxovel freie the Ssrwiee that tho altigecion 
oree ie edoitueCe ec loeit thirty (30) dsye prior to tho InlcleClOh Of 
projedc ecmecruetion. 

b. Tho lAcs of the eldoxberry shrub and riperlen hebitet of the 
heeclo ehell ba uitlgeted for ot e 5:1 retie. Thozefore. tho 0.37- 
eere eiCe ehell be ropleced with l.dS-ecres of ef|ulvelent hebitet. 

All elderberry ettae 4Mt ere one inch or greeter et ground level 
ehell be repleeed with oldevbecry eeedlinge et e 5:1 retie. An 
oppropxidco ouhbor of Adoocioted netiwe plate (see k below) shell be 
inob^ed In the aitigedon evoe. A astieggent plea for the l.tS-ecco 
Bitigetleo axce thee has beta Appreyod by the Sorvlee shell be 
eoapleced by tho Corps et loest thirty (30) dsys prior to the 
Inldedon of project eoneauctlon. 
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c. Tlis s^Xlea&t ^11 lAstsre t3tae l.SS-aerca sc cbe mlcl^clon sice 
axo <t«slg&ac»4 Si haziest; £c^ che^vsIXey sltfasbszxy lost^iosn 1»a«c3.« ia 
lisxpettxity. Hlk* slCissclAA ilts shall he ileeijcascsd ta premme 
Isolsclan ef this beetle p^aXetioa Crea pcpalsClens locs^S ta 
edjeeeac «rees. A emeerestios eeeament or foe^CiCle tot (he 
aiclgsttim arse tbslX be given to « rssovoee eseaoy or sppr^ciste 
privets emuiervstioB ocgenle*eie«. ^Ihe_-£ee-ttfcl e ar rnnaerwefinn 
eeeeaor * ^ a>. i4i»t ensttgee lawxegeaottt 

^ Che «l^geei<m sres la peTOCuitv. 


d. A ^ueXlfiad biologist (ooaltoc) d^ll be 0&*site tax (he ifiuretiec 
a£ treaepleotltig of the eldexbescy shrubs to cbet no 

umiecssSAEy cebe of the Tslley eXdexbsrrp lo&sbon. beetle oceuire . The 
biologist utllieod ehell hxw thm esstberit^ to atop ell asclvitiee 
until a^ropriete coxreetlve fseores beve been eoapleced. The 
blelaglac shell also be r^iulree es r^orc wioletlons tanedlacely ee 
the Service end tha Callfemie Deparcaanc of tiah end Gsae. 


e. lieesures auet be taken to iBSUze chat no paetieldee. bexblcides, 
fertilisers, or ether chcslcsl sgence esters the aicigatlen eroe. No 
spreyi]^ of d^ce assnte Is to be cooAaoted Wltbln hundred (100) 
feet of the sree or if ^ey hove the potonclel co drift, flow or be 
weehed in the eree In che eplalen of biologiete ar lev enferoMBent 
pereeqonel frea the Cellfomie DopertaeenC of Fish end 6aa* ar the 
Servloe. The Service shell be previdod. vlth written dbeuaentetion 
that this condition will be eexrled out In perpetol^. This condition 
Shell be Included tn Che eo oeer v e tion etnaent If fee*tlcl* is titot 
given ts en eppvoprlsto reeouree a^vaef ez private eonservstlon 
orgsxilxeelen. 

f . No dunping of treeh at ether aeteriel shell occur vithla th» 
ultigetlcrn area. The Service shell bo protvlded »rich wrlctsA 
docuaentetioB thee this oMidltiott will be cerrled out 1 a porpecnl^. 

g. Yellow eter cbietle (feneeuree eeietitislis) end o^r Ittveeive 
non-netlve plant species shell be raesved on ea e nn ue l heels Ln 
perpetuity from the sitigeClon eree. Mac h en i cal asene shell be used 
to reaove the orotic pXents. flerhicidoo or other chcalcel egonte 
shell net bo utilised. 


h. Blologlets end lew enforeeaenc pezsosnel froa CeUfomie 
DepertMat of 7ieh end Cese end the Service dvell bo gtvon cospleCo 
eeeess to the project to aoaltor cxenaplenclog eccivitioe. Sersonnel 
frea both these asencieo ehell be ftivon cenplete eoooes to the 
altlgetloo alto to aonltor the voU^ eldec^rry lon^om beetle end 
its elderberry ebnib hebitac in perpetuity. 

1. Fermeneat fenclns ehell be placed coapletely azouad the aitigetlan 
eree to pxewnt uweuthorlsed entry by off- reed vehicles, e^uaetrlene, 
or ocher pertlee chat any deaege or deecroy the h^lcet of the beetle. 
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J . iwo pzimlmatc aifns aKill ba ^laaad iiad oAiACAlaad Ia parpacui^ 
Aft Aitisatlan axu ootlns thAt tdkla araa la habieAt of che 
federally threacened Tellcy eldexbexzy Imgbcn beetle end ineiudo 
Infbraetioa on tb» beetle** bxelegy end ccelegy. the ei|pie teieC be 
approved by the Service. Tl^y ehell be replaced or repaired within 
ten (10) woxklag deye if they eze £»^d Ce be Hewyd or deetreyed. 

k. Heoetkt etudiec have found that beetle* were aere ebuodeat in oore 
dene* neciva plane eoaeunltiee wl^ a aetur* overatocy eod alaed 
«sidereCory vereue e young ovetecory end low tmeUreCoxy. Ther^ore. e 
a£a of appropriate native eppreprlace creeo or Aunibe thet are found 
at the project site shall b* plL&ced at a ratio of ac least two of 
these species for every five elderberry seedliogs. Ihoee planting 
also shall be aanitorsd with the seao survival criteria utilised for 
ttie elderberry plenes. The ssplinga eod seedliflfS, es eppreprlace, 
shall be nroft native pepulaclane at nlticaclon eite or froa che 
IsMedlete vlolnicy. 

l. The population of tba Adults of Che chreatened valley olderbexcy 
lenghom beetle, che genersl coadlclen of the aiclgeclon area shall be 
aonitored by a quallCied biologist aiamally fox a period of 10 years 
beginning wll^ the dete the altlgatien pregren Is initiated. Two 
visits beemeen February 14 end Jtiaa SO of each peer shall be aade 
beglzming the year the ■Itlgacien is begua. fhe sbidy shall include e 
populecim census of cbe edulc hee^ss. Including the ecttiel xwolber of 
snLiels observed, Aelc eondicion, behsviex* end precise location at 
the eite: e eensus of the elds^erxy plants, including the nuaber of 
pleats observed, chair else, end condition; e»d a general asaessnent 
of the hsbitac, iacltidlag any real or potential ebreets to the baetio, 
end Lea food plents, such as erosion, e&oeeslv* greaing by livesceek, 
o£f*road vehioLe use, etc. ftendoa-welk esunte ehel) be uaed; aaric- 
rec^Oise or other nertode that Invoive handling er beraesBenc shell 
not bo utilised. Iho secerlala and aethedo chat will be uclXlaod for 
this ecu^ shell be reviewed end sppreved by the Service. All 
appropsiate Federal eod Staec pemlce shall be ebteinad prior to 
iaieiaeing che field studies. 

a. A wrlccaa report analyxlng the dete froa cbe aoolcoriog of the 
thraetened valley elderberry lengbom beetle et the sdtigacien area 
shall be c onv eyed to the Service end tbs Popaccaent of Fish and Ceae 
(Si^ecvlser. fctvimonsntel Becvicc, Pepertisont of Fish and Oaue, 1416 
Fincb Sexeet, SaersBonco. California 95114, and Pee Varonyela. 

PspaVf sot of Fish sad dews, 1220 S Ptresr, Secr—en t o » C^ifarole 
95914) by nareahoT 31 of each year for a 10 yoas period boglxmlAg with 
the date the progren is Inlcletad. The report shall Inelute, but net 
be ItJeited to, the rear date eelleetod during the field survive and a 
basic eaeiyels of ahe p^ulaelon dyasaieo of Cbo valley eldazbarzy 
longbom beetle at she ■itigetlon area. Tbs population alas 
(qusIlCaCivw) should be eaciaeted for. the beetle. Ib^S ahewing Whara 
Individual adult beetles end wit holes wre vbserved Shall be 
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ixK:lude<l» F«r ^Idecterz; tftie foliMili^ fhftli b« vsftlysftd: 

MZVlv«l r«t«, can4i€£0tt, si}* flmntm. RmI and XUsaXy 

futur* tfufaata thall Iw addrMMd aloof vlth ataggeatad altlgatlotia 
(e.g. fanetaf acaeoa tM off-road Tobiclaa, oora ftofuaac roaofol of 
aaoda vo^tatrloa, ate.). THa arlglaaX fiaXd 9»t»s, pbocografiha . 
eorraspoDdasea. mM all odiac pertrloant aaceriaX, ai vaXl as a co^ of 
tha ri|NBrt auac ba fajpaalcad aad aaaaaaioaad Into thm CaXlfamia 
Acad^nQT af SaljB«»a« (Intopalafjr Oa^arcooBC. California Anadasry of 
Selaaaast CaXdan Cato ^atk, faa Itanolaeo. Califbmia M1B> by 
Doeo^ar 31 of aaob yaar far a li> ymax pariad Wginntnf vld» tea data 
tea oitiga^XoA ]wop:a« la iBldatad. lha Saeraawote Flold Offiea 
shall ba yrovldsd vith the aoeasstoo oanhars flvan to this oatarlal by 
tea Cslifonila Aeadesar of Salcneaa. 

It. a survival race af 10 persant of tee sldexborcy shrubs aad 
aasociatod aatlva plsaas dud.1 ba abcalnad at tea end of cha 10 yasr 
■onitoripg prt^ao. 

3. Tba folloviag tsxm and oaadition laplaoumc reasotUUkla xaA 

pnadOhC oaasure <3] : 

a. All an-elca parsasasl sust raecloa izistro&tioa te g ar^ ng tee 
prsasace of tee tereatepsd valley eldszbsrry loni^rn baatle. 

Zha Service la to bs notlfUd vlteln 3 vorklBg days of tea flndu^ at any 
dead valley sldorbaczy leof^rn baetloa ax aoy uosBCleipetad herae to 
aldsrborty baac planti aaasclatod trite project coBacnictlon. The Sorvio« 
oontaet parson for tela toforostian is CSaxls Vsgano C91d/S78>4aid) . Asgr 
valley aldaxbarry sdiulc baetlas or teelr larvae found Injured aball 

be eucoad In to tee Califbxnis Dapsrtesnc of Fish end Cana, tha egsacy 
eoBtect La tea Supervisar of Bovlroonaatal Sorvlcea (S16/322-&S74) . any 
valley aldertcrty lond^em haatles fouad doad shell ba depeslcad In tee 
kacMMlogy OeparCaant a£ tha Callfamia Aeadaiqr af Scianoss. the agency 
aeu&fcaec Is fir. fiavld favanangh {413/221-4214). 

CowaaCTeelon teaoae^Y^aafefmia 

Saocion 7{a)<l) of tea 44t directs Federal aganclea to ucilUo teslr 
suteotrltiea to further tee purpsaea #f tec dot by earryliig out csnssirvaclon 
pcogrsBa for tlis benefit e£ sodsagersd and tezsatened speclea. The term 
*ceaaervacio& raf nonnindari nns* baa been dsfload a* aMg^stlens fTon g)m 
S ervice roge>^dl^ dlsacetlewry oasawros to ninialro er avoid advarsa 
affsece of a prepoaed acClen on listad species or cirltieal hebltst or 
zsBsrdloe tea davalopoant of infoasClaa. 'Heacucaa gaoorally r tconw a nd ad 
have been ineerporatad Into the nlclsatlsn plan for tee proposed project. 

^ do not have any coaaervation ricn—awditlaas for tee pcaposed project at 
chls tijse* 

tela concludes fomsl eenettltatlao eo t#ork dascrlhsd la tea biological 
sasessoant. Kainltlation of focnel ce&aalraden ia xe^oirad if the snount 
ar exesnt of incldantsl tsl^ is axcssdsd. If new inforaotfan reveals effeetc 
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STATEMENT OF 

RIVERSIDE COUNTY FLOOD CONTROL 
AND WATER CONSERVATION DISTRICT 

REGARDING 


IMPACTS OF THE 
ENDANGERED SPECIES ACT 
ON FLOOD CONTROL ACTIVITIES 


D: U.S. House of Representatives 

Committee on Resources 
Washington, D.C. 

April 10, 1997 


From: David P. Zappe 

General Manager-Chief Engineer 
Riverside County Flood Control 
and Water Conservation District 


Honorable Dan Yount^ Chairman 



IMPACTS OF THE ENDANGERED SPECIES ACT 

QM ELQQD-CQNTRQL A CnV ITlES 


Tlie Riverside County Fkwd Control and Water Conservation District (District) appreciates 
this oppmini^ to present die Committee with information regarding the impacts of the 
Endan^ed Species Act on flood control activities of the District, and the public it serves, 
and to provide recommendations for reform. 


During the District's year history, it has developed an extensive flood control system in 
western Riverside Coimty including 35 dams, debris basins and detention basins, 48 miles 
oflevees, 188 miles ofopenchaimel and 182 miles ofunderground storm drain. Several of 
these projects have been constructed in partnership with such Federal agencies as the U.S. 
Army C«ps of En^neeis (Corps), the Soil Conservation Service (now the Natural Resources 
Conservation Savice) and the U.S. Forest Service, 

Proper operation and maintenance of this flood control system is critical to protect the life 
and pwpaty of the residents of western Riverside County, and is essential to ensure that 
economic actimty and traosportatioa corridors are not disrupted during times of flooding. 
In the ct^ of piqects constructed with Federal partners, the District is mandated to operate 
and maintain those projects to standards dictated by the Federal agencies, as well as 
indenmifying and holding these agencies harmless from all liability and damages. 

There are additknal Federal immdates for flood cmitrol maintenance. lit order to participate 
in the National Flood Insurance Program, the Federal Emergency Management Agency 
(FEMA) requites the ’X^onnnunity”, in this case Riverside County and its incorporated Cities, 
to maintain the carrying capacity of all flood control facilities, and in some cases even semi- 
natural creeks and liveis. As owner of most of the regional facilities this maintenance 
responsibility ultimately fidls on the District. Communities which fail to meet their 
maintenance lesptxisibility arc subject to etqiulsion from the National Flood Insurance 
Program, loss of other Federal aid, and even exposure to suits by FEMA for recovery of 
flood insurance and disaster payments. 

For decades, the District rotdinely maintained its flood control system without interference, 
but over the past five to six years, has been hamstrung in this effort through the regulatory 
activities of several Federal agencies including the Corps, the Environmental Protection 
Agency (EPAX and the U.S. Fish and Wildlife Service (Service). These agencies have 
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effectively been given veto power over local flood control maintenance activities by virtue 
of a myriad of regulations promulgated under authority of the Federal Clean Water Act 
(CWA) and the Federal Endangered Species Act (ESA). Although these laws have been on 
the books for many years, their impacts have steadily grown more burdensome as Federal 
agencies have issued new and more stringent regulations without the authority of new law, 
often as a means to negotiate settlement of environmental lawsuits of questionable merit such 
as the recently overturned suit which established the Tulloch Rule. In addition, the Service 
has recently stepped up its pace of new listings of endangered species. The result is that 
formerly routine maintenance activities of existing flood control facilities, many built in 
Federal partnership, are now subject to onerous Federal permit and mitigation requirements, 
along with the attendant delays, increased costs, and ongoing threat to the public health and 
safety. 

Today, under the Federal Clean Water Act, three separate permits are required to operate and 
maintain the District’s flood control systems. First, a National Pollutant Discharge 
Elimination System (NPDES) Municipal Stormwater Permit is required simply to discharge 
stormwaters to so called "waters of the United States”. Although the District agrees 
reasonable regulation of stormwater discharges is necessary, the NPDES Program as 
currently constituted imposes a massive unfunded mandate on local government without 
proof of a commensurate return in water quality benefits. Secondly, a Section 404 Dredge 
and Fill Permit must be obtained from the Coips for any project which "discharges" fill to 
waters of the United States. Under Section 7 of the ESA, the Corps is required to "consult" 
with the Service where a permitted activity may jeopardize an endangered of threatened 
species or "critical" habitat, and the EPA retains veto power over any permit issued by the 
Corps with which they disagree. Finally, a Section 401 Water Quality Certification or 
Waiver must be obtained before any given 404 Peimit becomes valid. Since California is an 
"NPDES State", this process has been delegated by EPA to the State Water Resources 
Control Board. 

The District believes that conformance to this web of multiple Federal permits places an 
unreasonable burden on local government attempting to meet its obligation to protect the 
public through timely maintenance of flood control systems. Many examples of problems 
with the regulatory environment can be cited: 

• In January of 1993, the Old Town area of the City of Temecula was subjected to 
major flooding by overflow ftom Murrieta Creek. Flows raged througb shops, stores 
and restaurants several feet deep, resulting in over ten million dollars of property 
damage. Miraculously no one was killed as a direct result, but in a number of cases 
citizens escaped their cars just before they were swept away. Some of the businesses 
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never fully recovered and no longer exist. Prior to the flood. Federal officials had 
refused to allow mechanical clearing of vegetation and removal of accumulated 
sediment cm the ciedc, partially due to alleged concerns about the endangered least 
Bell's vireo, and only after the damage occurred did they allow the critically needed 
flood control maintenance to take place. Ironically, FEI^ another Federal agency, 
later reimbursed the District and the City of Temecula for much of the cost of the post 
flood maintenance under a Federal Disaster Declaration, and also paid flood insurance 
and darruige claims to those flooded. 

• During the early 1990's, the District was advised by a U.S. Fish and Wildlife 
representative that we could not control burrowing rodents in two large earth fill 
dams, Alessandro Dam in the City of Riverside, and Pigeon Pass Dam in the City of 
Mcxeno Vallqr. The concern erqnessed was that filling of rodent burrows could result 
in an itKidental "taking* of die endangered Stephens' kangaroo rat. Obviously, failure 
to control burrowing rodents in these large earth fill dams could have led to a 
catastrophic failure. Adoption of a habitat conservation plan for the endangered rat 
has finally resolved diis proMon, but in the interim, many citizens were subjected to 
imnecessaty risk. 

• In the mid 1990's, the District was prevented for more than two years fi'om making 
critical repairs to die Santa Ana River levees, a Federally constructed flood control 
project owned and operated by the District, because two endangered woolly-star 
plants were discovered in the goieral area of the necessary remedial work. The 
District is mandated to maintain these levees by the Federal government (U.S. Army 
Corps of Engineers), but could not do so even though a failure would have been 
catastrophic to the City of Rivetside and adjacent communities. 

• The Potiero Creek Debris Basin, near San Jacinto, filled to capacity during the Winter 
of 1994/95. Restoradon of capacity was critically needed because of a major fire in 
the tributary watershed. Permits to excavate the basin were sought fiom the Corps in 
July 1995, and the District agreed to provide 2 acres of offsite mitigation, and in 
addition proposed to set aside 40 acres of the 99-acre debris basin site as a habitat 
reserve. After consultatioo with the Service, the Corps requested a survey of the site 
for the endangered Stqibens’ Kangaroo Rat (SKR) (tepite existence of an April 1996 
agreement implementing a Habitat Conservation Plan approved by the Service, which 
specifically provided that maintraance and operation activities were exempt from 
biological survey requirements. The Service did not accept their error on this issue 
for more than two weeks. Additionally, the Service demanded that the District 
conduct focused surveys for the Federally endangered slender-homed spine flower. 
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and two other sensitive species, the San Bemanlino kangaroo rat and the Los Angeles 
pocket mouse. Neither the San Bernardino kangaroo rat nor die Los Angeles pocket 
mouse ate Federally listed as endangered m threatene4 and surveys should not have 
been required ftir these species. In multiple visits to the site, Service staff found no 
evidence of the spine flower and the District had already proposed avoidance of the 
only potential area of the site where occupancy was feasible. Eventually, the Service 
acquiesced to the District’s positions, and accepted the proposed mitigation and 
preservation plan, but the many months of foot dragging by the Service delayed the 
debris removal project until January of 1997. dangerously late in the rainy season. 

Survival of an endangered or threatened species was not at stake in any of the citol cases, but 
inflexibility built into the ESA, coupled with indifference to public health and safety issues 
on the part of die Federal resource agency and regulatory staffe, prevented the District from 
taking appropriate ccmective measures in a timely matuier imnecessarily jeopardizing lives 
and property. 


NEW PROJECTS AND GENERAL ISSUES 

The District has also experienced major difficulties in permitting new flood control projects 
because of the ESA. This can be illustrated by following the course of attempts to permit the 
District’s proposed San Jacinto River flood control project, near Perris, through the Federal 
reguiatory process. Begitmmg in 1988, the District entered into 6 years of negotiations with 
the Service to address concerns they had raised for a potentially endangered plant, the San 
Jacinto Saltbush. These lengthy negotiations tesuhed in agreement by the District to add 
significant environmental enhancements desired by the Service to the project, thus avoiding 
the need to propose endangered listing ofthe Saltbush. These enhancements included adding 
a 100-foot wide riparian corridor for the entire 10 mile length of the project, and providing 
an additional 2S0-foot wide corridor of land contiguous to the channel to provide mitigation 
and protection for the Saltbush and several other plant species of concern to the Service. In 
order to provide guarantees to the Service and other resource agencies, the Flood Control 
District, the County of Riverside and the City of Perris executed a Memorandum of 
Understanding (MOU) with the Service and the California Department of Fish and Game. 
The MOU provided for development of a habitat coiridor plan for the San Jacinto River 
subject U) review and approval by the Service, and a final draft plan was submitted to the 
Service for consideration and approval in November 1993. It should be emphasized that the 
MOU and corridor plan were developed voluntarily by local government, working directly 
with representatives ofthe Service, specifically to address Service concerns about the San 
Jacinto Sahbush and other species. In response to fliis extensive local initiative, the Service 
inerqrlicably proposed listing of the Saltbush and three other species as endangered. 
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unilaterally abrogating the MOU, Even under provisions of the existing ESA, the Distrirt 
believes tto the Savice was obligated to have first considered the local plan propo^ to 
protect die species in question; and second, by any impartial stanuar J to have recognized that 
implementation of the plan pn^xrsed by local government would have obviated the need to 
list the Saltbush and other ^recies of concern. Since drat time, the Service has again changed 
its position, infixmally prt^xising a complete redesign of the project and its mitigation 
features. Nine years after negodadons began the District is standing by, still waiting for the 
Service to formalize their prc^posal. This chain of events speaks for itself with respect to 
problems with administration of die ESA. 

The quality of the Administrative record supporting listing of the Saltbush and the other 
^lecies, is also an issue. Under the provisiois of the ESA, the determination to list a species 
as endangered or threatened must be based "solely on the basis of the best scientific and 
commoeial data available”. Of the total information contained at the Administrative Record 
for the {wcqxrsed listing of the San Jacinto Saltbush and the other species involved, only about 
one-half was even closely related to the listing proposal. And of the remaining material only 
an insignificant fraction could be considered to be serious scientific data, certainly not 
enough information to substantiate the need to list the identified species. And most 
disturbing of all, a comprdiensive biological assessment prepared for the District by Tierra 
Marie Consultants at the direct request of the Service ivas not even included in the record. 

Another problem related to the designation of "critical habitat" proposed by the Service. 
Under provisions of the ESA, such designation is required to be "on the basis of the best 
scientific data available". But the Services' proposed boundary line for critical Saltbush 
habitat followed section and property tines, neither of which have any relationship to 
biological ftmctions. 

Finally, during negotiations for the proposed San Jacinto River project, and beginning in 
Novemba 198S, the Corps requested on three separate occasions that the Service initiate a 
Section 7 Consultation uitder provisions of the ESA. Under current rules, the Service has 90 
days to conclude sudi a consultation, and thereafter has an additional 45 days to provide a 
biological opinion to the requesting agency. In this case the Service unilaterally terminated 
the first two consultations, and failed to meet the requited deadline for the third consultation. 
The Service finally issued a biological opinion for the proposed project in March of 1995, 
more than six years after the initial request. 

Major reform of the ESA is necessary to ensure that in the future, Service personnel act in 
good fiiitii with the public they serve, and to ensure all future listings are based on quality 
science, are fully justified and in the public interest. 
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SUMMARY AND RECOMMENDATIONS 
Specific reforms to the ESA recommended by the District are as follows; 

• Most importantly, a categorical exemption should be added to provide for 
routine maintenance and emergency repair of all existing flood control facilities 
and appurtenant structures which protect the public health and safety, including 
dams, debris basins, detention basins, open channels and highway drainage 
structures. 

• Standards should be established for the quality of the science required to justify 
a proposed listing, and the science and administrative record should be subject 
to review and approval by an independent panel of qualified scientists before a 
proposed listing may be published in the Federal Register. 

• Criteria should be establish for distinguishing true species from subspecies, and 
only true species should qualify for listing. 

• The time period for public comment, and/or for requesting a public bearing, 
concerning the proposed listing of a species should be increased, and the time 
periods should be included in the Act itself rather than implementing 
regulations. It is recommended that the time allotted for public comment be 
increased to 110 days, and the time allotted to reqnest a public bearing be 90 
days, in addition, proposals to list a species should be published prominently in 
newspapers of broad general circulation. 

• Early consultation with potentially affected local government, including counties 
and incorporated cities, should be mandatory before a proposed listing is 
published in the Federal Register. 

• Processing and review of permit applications, habitat conservation plans, and 
Section 7 consultations should be subject to specific time periods for completion, 
and should be deemed approved if not completed within the allotted time. 

The District fully understands that flood control programs and methods are currently 
undergoing dramatic change. Softer, non-structural solutions utilizing flood plain 
management principles are being implemented, rather than the concrete based structural 
measures used in the past. And where structures are absolutely necessary, they incorporate 
softer, more environmentally fiiendly materials and designs where feasible. But millions of 
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citizens still rely on the existing flood control systems which have been constructed to ensure 
protection of their lives and property. Major leform is necessary to ease the current 
regulatory burden on local goveirunent, and allow maintenance of these existing systems of 
flood control facilities which provide the backbone of protection for the public's health and 
safely. Reform of the Endangered Species Act is a critical step in that process. 

FJPrbjp 
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Thank you members of the Coniraittce. My name is Rob Frost. I own Ftost Farms, 
a cattle and trucking business in Santa Paulo, Ventura County, California 1 am 
currently serving as a Second Vice President of the California Cattlemen s Association (CCA) 
and am here today t^nesenting that organiz^lon as well as landowners a long the Santa Qara 
River who have sufTcred severe flood damage. The CCA is a non>proflt organization 
which has over 3.000 members and has represented the 5tale*s beef cattle producers in 
legislative and regulatory aflairs since 1917. Our members own, control or manage 
approximately 38 million acres of California's 100 million acres. On the land we control, we 
house a rntyority of the state's wildlife and plant spates and correspond! igly the greatest 
percentage and numba of the state's endangered and threatened species >diich are subject to 
the Endangered Species Act (ESA). 

My testimony today serves to call attention to two issues: 1) The iilemma which I and 
other landowners along die Santa Clara River have experienced due to lb : lack of flood 
control measures to protect public and private property; and 2) the dilenu oa i^tch ranchers 
and other landowners throughout California face due to agency permitting : requirements that 
restrict our ability to repair or restore property other than just levees and otho^ flood control 
projects damaged or destroyed by flooding and other natural disasters. It both cases, the 
dilemma is the direct result of the federal government’s enforcement of the ESA which has 
taken a severe toll oa the ability of landowners to protect their property a nd their livelihoods 
in order to nninimiae or eliminate severe economic losses caused by flood ing. 

In 1992, 1993, 1994 and some years before, flooding took ^vate land out of 
agricultuial production in Ventura County because government agencies i ^ould not maintain 
the pilot channel in the Santa Clara River. In flie flooding during Januar 1995 alone. 
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agricultural producers along the river suffered severe economic losses be ause of the 
unwillingness of tfte U.S. Army Corps of Engineers and IJ.S. Fish an d Wildlife Service to 
recognize the flood control problems and expedite snlutions. Many prod icers lost hundreds 
of acres of crops and land • a permanent loss of 20 to 100 feet of soil dc ptti in each case and 
the irrigation ^stem that went with them due to torrential rains which ca used the river to shift 
course on a four-mile stretch and rip away nearly $2 million worth of cn ips and land (refer to 
the SneramentQ Bee n6w^)aper article attached to your copy of ray testm ony). In addition, at 
least ttvo oil wells and oil lines were at immediate risk, a natural gas lint was ruptured and 
destroyed twice, and utility lines were downed, creating tr e mendous risk o lives and property. 

Those landowners vrito requested help and had limited financial n sources were denied 
permission to expedite repairs on their property to prevent further floodin g and restore what 
was damaged. Those landowners vrith adequate financial resources were allowed to take 
immediate action for Fcstoration efforts but only beca u se they could final cially commit to the 
unrea-sonahle mitigation procedures and demands of the agencies. 

For many years, not less dian 70, the local flood control agencies contracted out pilot 
channel excavations to small contractors and owner/operators of earthmo^ ing equipmenL 
Simply put, these contractors and equipment compames maintained a pile t channel in the river 
so flood waters would st^ in the center of the streambed, thus preventinj ; flooding durii^ 
seasonal heavy rainfall. During the same period, there were numerous sa id and gravel mining 
operations in the river at various locatkms that served two purposes: To j rovidc an economic 
advantage for aggregate to be used for roads and higbwi^ in die area at i reasonable price 
and secondly, it removed unwanted aill buildup in the river. Today, beca jse of die agencies' 
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regulatoiy enforcement under tiie ESA, Ventura County docs not have si fRcient quantities of 
ag gr e gate to economically serve its needs. 

We fully siqiport H.R. 478 and commend Cangressmen Herger ai d Pombo for their 
efforts. However, I would like to briefly desenbe the second dilemma tiich ranchers and 
other landowners &cc when prop er ty is damaged or destroyed by natural disasters and hope 
that flie ^xMisure of the bill and the committee will at least ermsider a so! udon to the problem 
either throu^ an amendment to M.R. 478 or through some other Icgtslati ve vehicle. While 
H.R. 478 is a major s(^ toward bringing relief to people and communitii s who have been 
victimized by flooding, we would draw your attention to the fate of othei property that can 
succumb to devastation and is badly in need of BSA and permitting relie 1 In many cases on 
laivate propoty, ranchers must have the ability m act quiddy to rq>air b idges, culverts and 
roads that can in^Mir provisions for food, water and safety for livestock; and remove fallen 
trees and delais from river banks or stream channels which may obstruct water flows and 
endanger livestock as well as threaten homes and outbuildingsi. In many >theT cas es ^ 
depending on the severity of the flooding or other disaster and the physic il characteristics of 
die land, ranchers are unable to lake immediate steps to repair their propc rty. In the case of 
flooding, landownezs may have to wait months for the water to subside b ;forB undertaking 
repair and restoradoo w(^ It can cause signiticant environmental dama i ;e and risk to human 
life for a landowner to iMcniaturely move a bulldozer in to clear streams ' >f unwanted debris 
or to move soil to replace wadied-out roads and streambanks. We would re^icctflilly request 
that the committee give senous consideration to providing "bd^e" exempli >ns from penalty 
under die ESA or other environmental lam for landowners wtio only seel l to replace or 
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restore their prop e rty to the state in which it existed immediately {N'ior tc a natural disaster 
and that such exemptions, if lulled for by the landowner, have a minim im lifetime of 1 2 
months for those landowners who cannot act immediately due to the eler lents. 

In closing, natural disasters can take a signiltcanl fmancial toll on tl^ investment we 
have in our businesses, our ranches, our homes. Property owners who have gone through the 
trauma associated widi having their properQr destroyed and lives di^upCed should not be 


further burdened widi expensive permiuing and delay processes. 

Thank you for this opportunity to testify. 1 would be happy to ai swer any questions. 
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Testimony of Eobert D. Clark, Manager 

Good moroing Chairman Young and members of the Committee. My 
name is Robert Clark and I am manager of the California Central Valley 
Hood Control Association. Thank you for the opportunity to testify before 
this committee heariig on H R 478. 

The Association was formed in 1926 to promote and secure the 
integrity of the Sacramento River Flood Control Project. Today we represent 
the interests of those re^onsible for the maintenance of the levee and 
drainage system with membership from throughout the Sacramento Vaiey 
and Delta. 

Our members include reclamation, levee and drainage districts; 
counties, one city and private landowners. The importance of the 
Endangered Species Act is recognized by our members who of course 
provide considerable habitat for protected species. We want to work with the 
Congress and Regulatory agencies in an effort to provide for practical tmd 
successfU implementatioii of the Act while recognizing the greater need to 
assure protection of life and property from the ravages of flood. We believe 
the Act needs to be corrected to recognize the conflicts created by its strict 
appKcation. 
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Flood control fecilities are safety devices. Here in California otir 
economy, property and lives depend on their successful construction, 
operation and maintenance. This protection extends to the wildlife and 
habitat within the leveed system. Yes, levees protect wildlife too. The 
protection provided wildlife and habitat by levees is never considered when 
miti^on requirements are developed. A secure flood control system should 
not be compromised by the misguided desire to enhance fish and wildlife. 

We strongly believe it is necessary to remove unjustified and unreasonable 
delay and constraints on levee maintenance and repair firom environmental 
regulation. 

Environmental law, regulation and regulators have served to delay, 
discourage and sometimes prevent essential flood control work, and in almost 
all cases they reduce significantly the funds available for flood protection. 
One of die most difficult aspects of compliance with environmental regulation 
requirements is the constantly narrowing time period when work is permitted 
to be done. It seems that by the time periods are set aside for nesting, 
hibernating and migrating species there is inadequate opportunity to 
accomplish the needed maintenance and repair work in a reasonable and 
efficient manner. This drastically increases cost and limits the availability of 
contractors capable of accomplishing the task. SAFETY FIRST, not safety 
second should be our motto! 

The California flood of 1986 identified many areas where levee 
standards were deficient. Many of these si^ts remain unimproved eleven 
years later. Such delay in achieving improvement to these facilities while the 
population and property exposed continues to increase is unacceptable. We 
have heard these delays categorized as administrative. Environmental law 
and regulation is the primary cause of these administrative delays. 

Most of the environmental aspect of a project is based on biological 
opinion. The opinions expressed by the several regulatory agencies are often 
in conflict and resolution of these conflicts delays progress. There is no 
motivation for any of the regulatory a^ncies to proceed in a timely manner 
and personnel changes as well as the ongoing process of new ESA listings 
and revised biological opinions further add to the delay and rising cost. The 
actual cost of project implementation is often a fiaction of the overall project 
cost. Funding for construction is not requested or scheduled until all 
environmental documentation and mitigation is determined. 
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We can relate to you instances where projects were shut down while in 
progress for review of raidangered species protection. In our (pinion these 
were insigniBcant advanhig^ as &r as providing species protection but 
resulted in severe impact on the contractor and flood control agencies. 

The mitigation for one project right across the river in West 
Sacramento was also interesting. A failure of a levee bank on the water side 
due to erosion fiom flood left the levee bank devoid of vegetation, with 
nothing but eroding sand from the guardrail to the water. Although there was 
not any habitat damaged or lost as a result of the repair work, several hundred 
bushes were required to be phmted on the levee berm at a nearby site to 
compensate for die loss of "potential habitat". 

The mitigation costs and delays imposed have readily awakened flood 
control managers to the need to practice a scorched eardi policy in their levee 
maintenance programs. It is becoming standard practice to maintain levees 
clean and unencumbered of any vegetation, bushes and trees. Where habitat 
has been allowed to grow the local agency is at a disadvantage for allowing it. 

This strategy is taken reluctantly by the local districts because it is 
cosdy and unnecessary fiir the safety of the levees, but fiiture mairUenance 
and repair requirements may be jeopardized without these actions. With the 
continuing listing of some of the minute species of plants and invertebrates 
this strategy might also soon be foiled and the cost of maintenance will 
skyrocket along with diminished ability to maintain the project. 

Flood control managers are good stewards of the environment. They 
are willing and ready to assist the preservation of habitat and endangered 
species. Their first ptiwity, however, is (mrviding protection for tire lives, 
property and economy of die area they serve. People who live behind the 
levees are highly motivated to assure a secure flood control system. 

The obstructionist and what appears to be punitive nature of the 
application of die ESA on vital flood control projects must be overcome. 
Lrusldng miy imhieveniaft of practical ref<xm to the Act in recmit years and 
the current method of application to vital safety projects has led our 
Association to the sui^mit of H R 478. We stron^y support die view that 
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operation and maintenance of existing flood control structures should be 
exempt from requirements under the ESA. 

Thank you for your consideration of our members frustrations. 
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STATEMENT 

GEQXGE C. GRUGETT 
EXECUTIVE VICE PRESIDENT 

LOWER MISSISSIPPI VALLEY FLOOD CONTROL ASSOCIATION 


Mister Chairman my name is George Grugett and it’s my 
privilege to serve as Executive Vice President of Che Lower 
Mississippi Valley Flood Control Association, an Agency composed 
mainly of public officials chat for the most part are elected 
to serve the people on Levee Boards, Drainage Districts, Ports 
and Harbor Commissions, State Agencies, Cities and Towns and 
all other State Agencies in the States of Illinois, Kentucky, 
Tennessee, Missouri Arkansas, Mississippi and Louisiana, 
extending from Hannibal, Missouri to the Gulf of Mexico. These 
Organizations and Agencies are political subdivisions of Che 
various states in which they are organized and function. We 
provide an Agency through which the people of the Lower 
Mississippi Valley may speak aad act jointly on all Flood 
Control, Navigation, Bank stabilization and major Drainage 
problems. We have appeared before the Congress and served the 
people in the Lover Mississippi Valley for well over sixty years. 

I sincerely appreciate this opportunity to testify today 
on Che implementation of the Endangered Species Act. 

Let me begin by stating emphatically that I strongly believe 
in protecting our environment .and everyone I know and associate 
with shares that belief and desire. 

I also strongly believe in private property rights. The 
rights that form the economic framework that this Country was 
founded on. 

It is my strong opinion chat Che MulCl'‘BiIlion~Dollar 
environmental movemenC and some bureaucrdCic Government agencies 
have harmed our economy and violated the liberties and freedom 
of the American public, 

I am also sure that only the elected Congress of the United 
States can change this violation of private property rights 
and prevent Americans from being crushed by fanatical 
environmental extremists. 

My discussion of the impLeaentation of the Endangered 
Species Act roust begin with the long held belief that there 
is nothing basically wrong with the act itself but the 
interpretation and enforcement of this act by federal agencies 
such as the U.S. Fish and Wildlife Service and the Environmental 
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Protection Agency have created a very costly and unacceptable 
time consuming situation that is not visible to nor known by 
the public. This interpretation and enforcement has caused 
the Federal Government to expend lots of resources, both money 
and people. Fortunately, because of the generosity of the tax- 
payers, the Federal Government has these resources. 

Unfortunately, the local people do not have the necessary 
resources and assets therefore work, especially flood control 
protection, simply does not get done. The time and money 
required just to file an application for a permit is not 
available in most cases to the ordinary citizen. 

The Federal Government has to expend the time and money 
because of the rules, regulations and policies that have been 
promulgated by the Endangered Species Act. The majority of 
this effort is to satisfy the U.S. Fish and Wildlife Service, 

An example of the resources that must be used to both 
satisfy the mis-i n t er pr e t a t ion of the Endangered Species Act 
and provide adequate flood control protection took place on 
the St. Francis River in East-Central Arkansas. 

This reach of the St. Francis River was an integral part 
of the complex St. Francis Basin Project that provides flood 
protection for almost two million acres in Northeastern Arkansas 
and Southeastern Missouri. The project had been jointly built 
by the local people and the U.S. Army, Corps of Engineers. 

In order for the flood control project to function properly 
maintenance work in the form of dredging to remove accumulated 
siltation was required on the Sx • Francis River South of Highway 
64 in Arkansas, The Corps of Engineers awarded a contract for 
the maintenance work in 1977 at an estimated cost of 
approximately $1 million. 

Shortly after work began a dead Mussel, identified as a 
fat pocket-book pearly Mussel, was discovered near the work- 
site. Since the fat pocket-book pearly was one of thousands 
of mussels listed as endangered, work was stopped. The 
contractor filed a claim against the Government and he was paid 
approximately $ 1 million, this in spite of the fact that little 
or no work had been performed. The maintenance work was halted 
for a period of 11 years and lands and homes were flooded that 
would not have been if the required work had been done. In 
addition to this damage the Corps of Engineers spent another 
$ 1 million locating and relocating fat pocket-book pearly 
mussels. Two million dollars was expended and no flood control 
protection was provided. 

The epilogue to this story is that work was resumed with 
individuals being paid to literally crawl on their hands and 
knees in the path of the dredge removing and relocating Mussels. 
The irony is that not only was the fat pocket-book pearly Mussel 
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sii t)se'j ueiit 1 y found in large numbers over a vast area but it 
was evident that they grew best in a "disturbed" channel, in 
othet words one that had been previously dredged. 

There are many stories as ridiculous and costly as the 
experience with the fat pocket-book pearly Mussel but of even 
more concern to us at this time is the U.S. Fish and Wildlife 
Services latest impractical and unsound rules of the designation 
of critical habitat under the Endangered Species Act. 

Just one example of the concern is the U.S. Fish and 
Wildlife Service proposed designation of a total of 3 million 
acres, approximately 4,700 square miles, in Louisiana and 
Mississippi as critical habitat for the conservation of the 
Louisiana Black Bear. No one wants to see harm come to the 
Louisiana Black Bear but if almost 5 thousand square miles are 
designated as critical habitat and the Corps of Engineers' 404 
permitting program requires that the issuance of the permit 
does not result in the adverse modification of critical habitat 
you can easily see that we and the Corps will be hard-pressed 
to bring those 300 plus miles of deficit levees in Louisiana 
.and Mississippi to the required grade and section. When those 
levees fail and they will if not corrected, not only will the 
L.onisiana Black Bear be in immediate and critical danger but 
so will about 4 million people at»d their homes and property- 

I must point out that this designation of critical habitat 
also has the strong potential for imposing undue restrictions 
on the activities of private landowners. 

Let me briefly comment on HR 478 that proposes certain 
exemptions from the Endangered Species Act for flood control 
projects. We do not believe, that flood control projects in 
their entirety should be exempted from the requirements of the 
Endangered Species Act as the act itself has made positive 
contributions to our quality of Life in the United States. 

What we are really asking for is tolerance for people and their 
livelihood under the Iroplemencing rules of the act. The 
Endangered Species Act, because of the way it is formulated, 
requires the U.S. Fish and Wildlife Service give total weight 
to the conservation of the species regardless of the consequences 
to people, their property and their livelihoods. The act should 
be modified to reflect a balance, the weighing of people's needs 
against that of the species. 

We hope that the Congress will modify the Endangered Species 
Act to bring about that balance. 

Thank you for this opportunity. 
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TESTIMONY OF JOHN GARAMENDl, DEPUTY SECRETARY, DEPARTMENT OF 
THE INTERIOR, BEFORE THE HOUSE RESOURCES COMMITTEE, REGARDING 
THE RECENT FLOODS, HR 478, AND IMPLEMENTATION OF THE ENDANGERED 
SPECIES ACT. 


APRIL 10, 1997 


Mr. Chainnan, I appreciate the opportunity to be here today to discuss the recent and tragic 
flooding which has taken place in California, the Northwest, the Midwest and other parts of the 
country. Our hearts go out to those that have suffered losses from this series of devastating 
floods. I am accompanied today by Mr. Wayne White, the Sacramento Field Supervisor for the 
Fish and Wildlife Service. 

EMERGENCY RESPONSE 

First, let me commend the U.S. Army Corps ofEngineers (USAGE), U.S. Bureau of Reclamation 
(USER), U.S. Geological Survey (USGS), Fish and Wildlife Service (FWS), and other state, 
local, and federal flood fighting agencies While the extent of this year’s flood was catastrophic, 
our agencies performed effectively and avoided serious additional damages and threats to life that 
certainly would have occurred. 

The Department of the Interior, as part of a coordinated federal effort, has taken all measures 
necessary to expedite disaster response actions. The Bureau of Reclamation, through effective 
operation of the Central Valley Project reservoir system managed the flow of water and avoided 
further catastrophes on the American, Sacramento, Stanislaus, and San Joaquin rivers. The 
USGS provided “real time” stream flow readings that allowed project operators and emergency 
response officials to constantly fine>tune dam releases and other emergency measures. 

The FWS also played a crucial role in our disaster response efforts. In January 1997, FWS 
implemerned the disaster provisions of the Endangered Species Act Section 7 consultation 
regulations for the 48 California counties that M^re declared disaster areas in order to facilitate 
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rapid and effective response to damaged flood management systems that minimize the risks to life 
and property. These provisions allow disaster response measures to be implenunted immediately 
in the face of flooding without prior consultation 

In addition, on February 19, 1997, the Director of the Fish and Wildlife Service issued a policy 
statement further clarifying and articulating our flood emergency policy under the ESA. The 
purpose of the policy statement was to provide clear guidance to Service personnel, to address 
the concerns express^ by disaster response agencies and local re»dents, and to reiterate that fish 
and wildlife conservation efforts would not hinder emergency flood response actions necessary to 
protect human lives and property. A copy of that policy has been provided to the Committee and 
is attached to this testimony 

The policy statement outlines the procedures that Service personnel will follow when evaluating 
the impacts from short-term repair of flood corttrol facilities Essentially, repair and replacement 
of flood-damaged flood control facilities may proceed unimpeded and without review as long as 
landowners and government ^encies plan to repair or replace the damaged facilities to 
^bstantially the same condition as existed before the flood. If significant adverse impacts to listed 
species have occurred or arc occurring as the result of emergency actions, the Service will work 
with the agencies to minimize or mitigate for these impacts after the emergency is over. 

long-tt^rm restoration of the system 

Currently, we are engaged in flood response efforts throughout the affected States. In keeping 
with the Administration’s February 18, 1997 floodplain management guidance, we are working 
closely with the Army Corps of Engineers, FEMA, and State agencies to respond to the needs of 
affected landowners, businesses, and water management districts. We are providing personnel to 
the Corps Emergency Response Team and offering technical assistance wherever possible to 
minimize the long-term environmental impacts from levee repair and reconstruction. These efforts 
will continue throughout the flood season In the wake of natural disasters, we routinely work 
closely with FEMA, the Corps, and other Federal and State relief agencies to ensure fish and 
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wildlife conservation efforts do not hinder emergency response actions. 

While floods cannot be prevented, their damages can be reduced or eliminated with proper 
planiung. Preservation and restoration of habitat is compatible with and can support the goals of 
floodplain management. 

The Department’s long-term floodplain management strategy is to develop cost-effective and 
economically sustainable approaches to reducing future flood damages that are consistent with the 
need to protect and restore important environmental and natural resource values that are inherent 
to the floodplain and adjacent lands. We will continue to work cooperatively with Federal and 
State agencies, local communities, water management districts, and concerned citizens to examine 
long-term flood damage reduction measures Our hope is to achieve a flood control system that is 
based on reducing flood damages through cost-effective, and where appropriate, non-structural 
alternatives, while minimizing development in the floodplain 

ESA REGULATIONS AND FLOOD PROTECTION MEASURES 
I will now turn my comments to the Department of the Interior’s role in implementing the 
Endangered Species Act and its interaction with the maintenance, repair and operation of flood 
control projects. 

The Endangered Species Act has been wrongly blamed for flood damages in California, 
particularly related to operation and maintenance of the levee system along the Sacramento and 
San Joaquin Rivers. 

The storm that hit northern California beginrung just after Christmas paralleled or exceeded the 
historic California storms of the 20th century. For example, flooding on the San Joaquin River 
ranked four times greater than in 1986. Orovillc Reservoir on the Feather River experienced a 
record inflow of 302,000 cfs, a 120 year event, with outflows twenty percent greater than the 
previous record in 1986. The Mokelumne peaked at close to 8,000cfs, which is the highest flow 
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recorded in over eighty years Hie Cosumnes Riv®- experienced over 90,(X>0cfs, twice as 
high as any recorded flows since before 1906. Deariy, the levee systems were simply 
overwhelmed by the magnitude of last January’s flood. 

In addition, we are aware of no case where it can be showi that implementation of the 
Endangered Species Act c^sed any flood control structures to fail Nor has the presence of any 
listed species prev^ted the proper op^ation and maintenance of flood control facilities prior to 
the recent floods. 

INTERIOR COMMENTS ON H.R. 478 

I wouid like to take this opporbinity to express the C^panment’s strong opposition to the Flood 
Prevention and Fanuly Protection Act of 1997, H R. 478. This iegi^ation would exempt Federal 
and non-Federal flood control projects from section 7(a) and section 9(a) of the Endangered 
Specie Aa. The stated purpose of the l^slarion is to in^irove the of local. State, and 
Federal agencies and individuals to comply with the ESA in building, operating, and maintaining 
flood control projects. While the D^nrtment agrees with the need to reduce flood damages and 
to protect residents livii^ in flood prone areas, we do not believe this legislation will thieve these 
gc^s. In fact, H R 478 has the potential to worsen the prc^ilems it seeks to address. 

H R. 478 proposes broad exemptions from the ESA which could encompass a majority of Federal 
and non-Federal water resource projects. Consultation under section 7 would not be required for 
any agency action that conrists of construction, operation, maintenance, or repair of a Federal or 
non-Federal flood control project. Ability, or structure related to both emergency actions and 
routine maintenance. In addition, these actions would not constitute a '"taking” of any listed 
specie under section 9(a). There are thousands of Federal and non-Federal projects that have 
flood control as one of their functions. Prominent examples include the Hoover, Grand Ccmlee, 
and Sh^ dams. In addition, any non-Federal hydropower facility licensed by the Federal Eneigy 
Rf^atory Commission may have flood control benefits associated with its generating capadty. 
These projects could fall under this exemption. In the event that conditions chaise after a license 
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has been issued, particularly those related to water releases and in-stream flows, we would not 
under this legislation be able to reinitiate consultation. We believe this bill could exempt virtually 
all Federal and non-Federal water resource projects from compliance ivith section 7(a) and 
section 9(a). 

Amending the ESA in this fashion will not enhance anyone’s ability to operate or maintain flood 
control facilities. Review of our procedures indicates that implementation of the ESA, 
particularly section 7, did not contribute to flooding nor did it result in significant delays in 
construction or proper maintenance of flood-control facilities Our actions have been, and 
continue to be, focused on protecting trust resources without endangering lives or property. 

The assumption that floods can be prevented solely by structural means has allowed businesses 
and residents to live and work in areas that are subject to frequent flooding As a result, some 
communities have become immune to the small to medium-sized floods only to be devastated by 
the larger, more intense floods that inevitably occur. H R. 478 will contribute to a false sense of 
security and may encourage further development in flood-prone areas, thereby increasing future 
flood damages. It will not solve the problem of flooding, flood damages, and lost lives and 
property. In fact, it could make the problems worse. It is dangerous to assume, as the title 
suggests, that floods will be prevented and families will be protected by this legislation. Rather, 
this bill could do just the opposite by assuming that all floods can, somehow, be prevented with 
structural measures. 

Although the Department is responsible for conserving fish and wildlife resources, we understand 
the need for timely repair and maintenance of flood control facilities. We recognize the value of 
these flood control facilities in protecting lives and property and that without them, even minor 
floods could result in major damage The Corps of Engineers, the California Department of 
Water Resources, and the Water Management EHstricts throughout the state have done an 
exemplary job of constructing, operating, and maintaining the current flood control facilities, 
particularly the levee system. We have worked cooperatively with these agencies for years to 
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ensure fish and wildlife conservation dforts are effectively integrated into levee operation and 
maintenance. 

We also recognize that several endangered species inhabit the levee system along the Sacramento 
and San Joaquin Rivers. Therefore, we have developed coopwative agrecmwits with the F«!eral 
and State i^encies and the Water Management £>istricts to reconcile the needs of the listed 
sp^es wnth the to nuihiiain flood {M’otection capabilities. For examine, in 1995, we 
conducted a programmatic consultation for FEMA-funded levee projects to cover the effects on 
the ^ant garter snake, a threatened species. The consultation covered 1 1 counties and was 
developed to expedite levee repair. Actions cov^ed include a wide variety of activities necessary 
to maintrin the structural integrity of the levees, including clearing of vegetation Because we 
d^ioped an agreement that avoided the impacts to listed species, no compensatory mitigation 
was required. 

We have also conducted a programmatic considtation to address impacts to the Valley Long- 
HcKiied Beetle. TUs involves avoidii^ and nuntmizing the impacts to tlK species 

along with some compensatory midgalion for \iiiavotdable losses. Compensatory mitigation 
usuaUy involves tran^lanting elderberry shf^ and planting additional stems to allow new 
growdi. These measures have been implemented with no significam delays in opeiations and 
maintenance of the levee systems. 

The Department is committed to developing forward-looking conservation agreements to ensure 
resource mam^ement ccmflicts are kept to a minimum. U is in no one’s interest to wait for 
problems to occur. 

CONCLUSION 

In closing, we know this will not be the last natural disa^ that will affect lives and property. 
Therefom, we are committed to contiiuially improving our capability to re^nd to the needs of 
affected communities, businesses, and local residents before, during and after natural disasters of 
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all types. We look forward to working with the Committee to improve Federal response to 
disasters such as the devastating California floods. Thank you for this opportunity and I welcome 
any questions you may have. 
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United States Department of the Interior 

FISH AND WEXlUFE SERVICE 
Washington. D.C. 20240 
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Regional Director. Region 1 


Director 





U.S. Fis h a na U^ Ufe Service PoUcv- on Emersencv Flooa Response and Short- 
Term Reoair of Flood Control Fadiides 


The following represents the policy of the L*.S. Fish and Wildlife Service :Service! regarding 
emergency Hood response and shon-term repair of flood control facilities to address the flood 
emergency in California. 


Emergeacy Flood Response 

The Ser.icc has implemented the emcrgencv* provisions of the Endangered Species Act iESA'; 
regulations in the 42 California coundes that vvere declared Federal disaster areas. 

These emergeno.' prodsions will remain in-efleci for the remainder of this year s flood season, 
including flood fighting and shon*term emeigencv* repairs. The Service will ensure that fish 
and wikUife conservadon eflbrts will not hinder emergency flood response measures being 
implemented to protect human lives and propertv'. 


Skort-Term Repair of Flood Coatroi Facilities 

Consistent with the emergeno.’ prov*isions of the ESA. the reguiadons. and the impiemendng 
authorides of the Secretary of the Interior under the ESA. the followmg principles will be m 
ciTcci: 
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(a) Any repair or repiacemem of a Eaciiity that serves a public purpose and is necessary to 
prevent the recurrence of such a natural disaster and to reduce the potential loss of human 
life may proceed unimpeded as long as die danmged facilities are repaired or m|riaced to 
substaniiaiiy the same conditions as existed before the rlood, 

(b) Following the completion of this year's flood season. Federal agencies are expected to 
submit information on the nanae of the actions that were taken, consistent with the 
Services’ existing emergency regulations. The Service will work with the agencies to 
assist them in completing their consultation responsibilities in an expedited maimer. 

(c) When requested, the Service will work with the appropriate agencies to reduce 
potential impacts to fish and wildlife resources, including listed species. If significant 
adirerse impacts to listed species have occurred or are occurring as the result of 
emergency actions, ihe Service will work with the agencies to minimize or mitigate for 
these impacts. 
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QjBeactoas aad answers regsrdwig the Servicers PoHcy on Emerfency Hood 
Res|KMase and Short-Term Rcfaur of Phnsd Control FactUties 


Q. Can govcrnmeni agencies and landowners take actions to repair their icN-ees and other 
flood control structures without the Ser\*icc lakins rcguiatorv' action? 

A. Yes. For flood fiehdne and shon-term levee repair that is needed to save lives and 
propenv’. landowners can repair damaged fadiiiics that serve a public purpose to prevent the 
recurrence of the disaster as long as dw dama^d facilities are repaired or repla^d to 
substantially the same conditions as existed before the flood. 


Q, ^V^11 the Service reouirc consultation and midgation before repairs are initiated if 
landowners and government agencies pian to rebuild their flood control structures to 
3ubstantiaU\' the same conditions as existed before the flood? 

A- -No. Rood control structures can be reconstructed to substanciaily the same conditions as 
existed before ihe flood without prior rc\*iew by foe Service. 


Q. What does '’substantiallv the some conditions'' mean? 

A. This means restoring the structure to the conditions that exisud prior to the flood. It does 
not require exact duplication of pre>flood conditions: however, the lev's! of flood protection 
and the area affected by the smiccure should be approximately the same. Increasing the level 
of flood protection from the previous condition le.g., increasing the levee heights! would 
constitute a subscandai modificaaon. 


Q; Does this mean that flood control sirucmres cannot be reconstructed unless they are built 
CO the same spedfleadons as existed before tire fkx>d? 

A. No. This does not mean that flood contr^ structures cannot be improved or upgraded 
from existing condtdons. If the projea sponsor determines that a flood control strucnue must 
be improved or upgraded from what existed prior to the flood, the applicable provisions of the 
Endangered Species Act and ocher regulatory audiorides will be appli^ on a case>by<case 
basis. In ev'aiuadng subscandai modifleadon of flood control structures, the Service wUl review 
the proposed acdons. evaluate the impacts, and conduct section 7 consultation in an expedited 
manner, if necessary. This determinadon will be made using sound biological judgement and 
with an awareness of the emergency acdons required during the flood. 
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Q. \ViU die Ser\-icc require ai’icr-the-fact compcnsaiorv' mitigation for ic\-ec repairs? 

A. When requested, the Semcc uiU work ’Aith the appropriate agencies to reduce ooiendai 
impacts to iish and wikilife resources, including iisied species. If significant adverse impacts to 
listed species have occurred, or are occurring as the result of emergenev acdons. the Ser%’ice 
wiil work with the agencies to minimize or miiigatt for these impacts. 


Q. How much mmganon is going to be requested if flood control measures are upgraded 
from pre-flood conditions.' 

A. The Service wiil e\'aiuate the post-flood conditions on a case-by-case basis to e\'aluate the 
current condtdons and determine what impacts may have occurred, or arc expected to occur, 
'vith the upgraded flood control structures. Under these circumstances, the level of imnacis to 
protected species uouid determine the acoons reouired. 


Q; ^\i^a^ will be the long-term response to flood rccoverv and flood damage reduedon once 
the floods have subsided? 

.A. The overall goal of the Federal government is to achieve a rapid and eflecrive response to 
damaged flood and floodplain management sxxttms that will minimize the risks to life and 
propern', while ensuring a cost-efFecrive approach to flood damage midganon and floodplain 
management and the protection of important environmental and natural resource values that 
are inherent to the floodplain and adjacent lands. The U.S. Fish and Wildlife Seivice fullv 
supports these goals and \^ill work cooperan\-ely with other Federal and State agencies, local 
communidcs. and concerned citizens lo implement long-term flood damaec reduedon 
measures. 
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Sacramento Field Off 
U^. FISH ANO WILOUFE SERVICE-REGION 1 
3310 El Camino Avenue, Suite 130 
Sacramento, CA 95821 -6340 

lOAHO-NEVAOA^AUFORNIA^ASHINGTON-OREGON- 
HAWAII AND THE PACIFIC ISIANOS 


TT.S. FISH AND WILDLIFE SERVICE ISSUES 
EMEBGgWrV ?T,OQD RESPOWSE POLICY 

The Interior Department's U.S* Fish and wildlife Service today 
issued a policy statement addressing how the agency will respond to 
the California flood emergency, protect human lives and property, and 
address endangered species conservation. 

The Ssr'.’ice's policy was announced by Deputy Interior Secretary 
John Garamendi at a February 20 meeting on flood recovery sponsored 
by Senator Dianne Feinstein in Sacramento, California. 

"Fish and wildlife conservation efforts will not hinder 
emergency flood response measures," Garamendi said. "This policy 
statement provides clear guidance to address the concerns expressed 
by disaster response agencies and local residents.” 

The 1373 Endangered Species Act contains emergency provisions 
that allow for replacement and repair of public facilities in 
Presidentiaily declared disaster areas. The Ser*;‘ice’s policy 
statement clarifies how the agency is implementing these emergency 
provisions in the 42 California 'counties that have been declared 
Federal disaster areas . 

The policy will remain in effect for the remainder of this 
year's flood season. It states that for flood- fighting and short- 
term levee repairs needed to save lives and property, landowners can 
go ahead with repairs that restore the flood control structures to 
"substantially the same condition" as existed before the flood 
without prior review by the Fish and Wildlife Sejr/ice. 

"Substantially the same" means that the level of flood 
protection emd the area affected by the structure should be 
approximately the same as before the flood. Increasing the level of 
flood protection, such as by increasing the levee heights, would be a 
substantial modification that would require Service review. 


(more) 
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If flood ccr.rroi structures need to be iroroved or upgraded fror 
what existed before the flood, the Fish and Wildlife Service will 
conduct an expedited review on a case-by-case basis. 

After repairs have occurred, the Service will work with 


appropriate agencies upon request to reduce potential impacts to fish 
aind wildlife . If there are significant adverse iiroacts to listed 
species as a result cf emergency actions, the Service will work with 
the agencies tc “inir.ice cr Tnitigata these impacts. 

The Fish and Wildlife policy announcement follows the issuance 
of guidauice to ail relevant agencies by the White House on February 
18 to "achieve a rapid and effective response to damaged flood and 


floodplain m 2 magement systems that will minimize risk to life and 
property, while ensuring a cost-effective approach to flood damage 
mitigation and floodplain management and the protection of important 
environmental and natural resource values that are inherent to the 
floodplain and adjacent lands.” 


Refer: Jana Prewitt, Washington, D.C. - 202 208-6291 
For Release: i p.m. ?ST. February 20, 1997 
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DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY OF THE ARMY 
(CIVIL WORKS) 

WRITTEN STATEMENT OF MICHAEL L. DAVIS 
DEPUTY ASSISTANT SECRETARY OF THE ARMY FOR CIVIL WORKS 

ON FLOOD PROTECTION ACTIVITIES AND 
IMPLEMENTATION OF THE ENDANGERED SPECIES ACT 

BEFORE THF 

COMMITTEE ON RESOURCES 
UNITED STATES HOUSE OF REPRESENTATIVES 
THURSDAY, APRIL 10, 1997, 12 NOON 
1324 LONGWORTH HOB 
WASHINGTON, DX. 


Mr. Chairman and Members of the Comminee: Thank you for the opportunity to 
testify on the impact of the Endangered Species Act (ESA) on the ability of federal, state, and 
local governments to provide flood protection. I am Michael L. Davis. Deputy Assistant 
Secretary of the Army for Civil Works. With me today from the Army Corps of Engineers 
Sacramento District are Ms. Susan L. Ramos. Chief of the Environmental Branch; Mr. 

Michael F. Nolan, Chief. Civil Branch Programs and Project Management; and Mr. Thomas 
S. Coe, Regulatory Branch. They are here at the request of the Committee to answer specific 
questions on the flood control projects within the Sacramento District. 

INTRODUCTION 

While my statement today focuses on activities In the California Central Valley and its 
recent devastating floods, the basic tools used by the Army Corps of Engineers apply across 
the Nation. Further, we believe that the recent California experience is illustrative of the solid 
working relationships between federal, state, and local agencies and local flood control project 
sponsors in other flood prone areas. 

Let me say up-front that we believe that implementation of the ESA is not inconsistent 
with the need to build, maintain, and operate flood control infrastructure. We know today that 
it is not only vital to protect human safety and property — it is also important to protect our 
natural resources. Using existing tools and regulatory provisions of the ESA and the Clean 
Water Act (CWA) we are able to maintain the important balance between flood protection and 
natural resource protection. 



145 


CALIFORNIA CENTRAL VALLEY ISSUES 

Before I discuss our views on the impact of ESA and other environmental programs on 
our flood protection eflbrts, I would like to review some basic information on the Central 
Valley flood protection infrastructure. First, it is important to note that the Corps is 
responsible for only some of the 6,000 miles of levees in the Cemral Valley. Af^roximately 
1700 miles of levees are considered federal, or ‘‘project”, levees. These are levees built by 
the Corps and locally operated and maintained, as well as those locally-constructed levees 
incorporated by Act of Congress as “federal” iev^, which are also locally t^rated and 
maintained. In addition, there are approximately 400 miles of “active” non-federal levees. 
These are locally constructed, locally maintained levees that, under the Corps Rehabilitation 
and Inspection Program of PL 84-99, have been inspected by the Corps and found to meet 
engineering and maintenance standards set the Corps for non-federal levees. The Corps 
can repair only federal levees and active non-feckral levees under PL 84-99 authority. 

The remaining 3900 miles of levees in the Central Valley are classified as “inactive” 
by the Corps. This means that these locally ctMistnicted levees either do not meet minimal 
engineering and maintenance standards, or do not have a local sponsor, or have not been 
inspected by the Corps. (Every non-federal levee, regardless of its condition, must be 
inspected by the Corps and granted an active status before it can become eligible for 
rehabilitation assistance. The inspection must occur prior to any damage caused by a flood 
event.) The Corps cannot repair inactive levees under PL 84-99 authority. 

Corps activities apply mainly to the 1700 miles of federal “project” levees and the 400 
miles of “aaive” non-federal levees in the Central Valley. Maintenance and repair of the 
3900 mites of private levees may require a Department of the Army (DA) permit under 
Section 404 of the Clean Water Act and/or under Section 10 of the Rivers and Harbors Act of 
1899. However, it is important to understand that most levee maintenance, repair and 
rehabilitation of currently serviceable structures, including levees in “non navigable” waters 
are exempted from regulation under the terms of CWA Section 404 (f)(1). For levee 
maintenance and repairs in navigable waters, a DA Section 10 permit is required. To 
accelerate the permitting process in these waters, a nationwide general permit has been issued 
by the Corps for such work. The nationwide general permit allows lev^ to be maintained to 
PL 84-99 standards with little or no review by the Corps. As a condition of the general permit 
the proposed work must comply with the ESA. If the work may affect threatened or 
endangered species, some form of informal or formal consultation with the U.S. Fish and 
Wildlife Service (USFWS) is required. 
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To provide additional regulatory relief, the Sacramento District issued a regional 
general permit (RGP) in early January, 1997, for emergency flood repair. The permit is for 
activities not otherwise covered by existing exemptions or nationwide general permits. The 
use of the RGP in conjunction with existing nationwide general permits and exemptions 
allowed the District to give very rapid authorization for emergency flood related work. Since 
January, the District has evaluated and authorized over 30 separate activities under the general 
permit with turn around times ranging from two hours to two days. 

The Corps of Engineers complies with the Endangered Species Act in all of its 
activities, including emergency actions and regulatory activities under the Clean Water Act. 
Under normal circumstances, the Corps requests from the USFWS, or the National Marine 
Fisheries Service (NMFS) where applicable, a list of threatened or endangered species that 
may be in the study or project area. If a species may be present in the area, the Corps 
completes a biological assessment (where that would be appropriate) to see if the species 
would be adversely affected. If there would be an adverse effect, the Corps requests informal 
or formal consultation with the Service to develop means to avoid such effects. In the case of 
emergency actions, the Corps contacts the Service early in the emergency to begin dialogue on 
ways to avoid adversely affecting any threatened or endangered species. 

The Corps enjoys a solid working relationship with federal and state resource agencies. 
We work together to ensure that flood control projects go forward in a timely manner with 
minimal adverse effects on the environment. Where the adverse effects need to be addressed, 
we work together to establish the appropriate mitigation. 

A good example of this effective working relationship is the emergency flood fighting 
work that was done following the New Year’s storm in northern and central California. As 
soon as our local Sacramento District became involved with fighting levee breaks, our 
environmental resource representatives coordinated with USFWS, NMFS, and the State of 
California Department of Fish and Game to obtain guidance on conducting consultations on 
endangered species concerns. All three agencies stated that an initial consultation was not 
necessary to initiate emergency levee repairs during flood fight conditions. Instead, concerns 
or requirements for endangered species mitigation would be addressed once the flood fighting 
ended. The Corps representatives kept the agencies informed of construction activities during 
this period. Emergency work went forward without any delays for environmental 
consultation. Any formal consultation is being done later because the need for immediate 
repairs was realized by all. 

And now that the Corps is in the rehabilitation phase of levee reconstruction in 
California, the USFWS is working with our Sacramento District in close coordination on 
environmental issues, so that we may expedite the site evaluation process and, ultimately, the 
final levee rehabilitation. The USFWS and State Fish and Game representatives accompany 
the Corps teams as they conduct site visits. A determination is made on-site of any ESA, 
National Environmental Policy Act, or California Environmental Quality Act concerns or 
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habitat mitigation requirements. After the Corps and the USFWS have determined what 
mitigation measures can be reasonably and pnui^icably inq)lemented to protect endangered and 
threatened species and other environmental values, those measures are implemeited as the 
rehabilitation and reconstruction work proceed, or as soon thereafter as is practicable. 

The Corps is also involved in long-term and joint efforts with our resource agency 
counterparts to offer more effective flood protection in a manner that will complement efforts 
to improve protection of the environment. As established by a February 18, 1997, 
memorandum from the Office of Management and Budget and the President’s Council on 
Environmental Quali^, the Corps is the lead federal agency of an Interageitcy Task Force that 
will seek nonstructural alternatives for flood prelection when it make sense to do so. This raslc 
force, which is represented by many agencies, will look to restore California’s flood protection 
in a way that will minimize risk to life and property, while protecting inq>ortant enviro nmental 
and natural resource values. In creating the Task Force the Administration recognized the 
need and value associated with combining flood prtxection solutions and environmental 
considerations so that both objectives can be met simultaneously. Only through a partnership 
between the Corps, other agencies, and state and local communities will long-term sustainable 
solutions be developed and implemented. 

The Interagency Task Force is working with federal, state and local agencies to identify 
potential nonstructural alternatives to the repair of damaged flood control facilities for the 
purpose of reducing future flood damages. We recognize that nonstructural alternatives are 
not a “silver bullet” solution and that such approaches require extensive coordination and 
agreement from landowners. I am pleased to say that the field staff from both die Corps and 
the resource agencies are working closely with others to build the consensus that is inqierative 
in inqilementing such a solution, and that some potential nonstructural meaaires have been 
identified. 

The Corps is involved in other long-term interagency efforts such as the CALFED 
Bay-Delta Program, where the State of California and federal interests have formed a 
partnership to protect both the people and the natural environmem of the California delta 
region. Relationshqis such as CALFED illustrate the importance the Corps places on getting 
the views and expertise of a diverse group when developing flood protection and 
environmental projects. The Corps will coordinate closely with CAIFED to develop long 
term flood control practices that are consistent with the CALFED Bay-Delta long term 
program. For exan^le, the California E>epartinent of Water Resources is being funded by 
Category Dl of CALFED to be the Corps non-federal sponsor for Prospect Island. The 
implementation of Prospect Island will restore 1300 acres of freshwater tidal marsh, riparian, 
and shallow open water habitat in the Delta. 

It is our strong belief that both human needs and our natural environment can both be 
given appropriate consideration and that decisions regarding flood protection and development 
issues should reflect both sets of considerations. The Corps recognizes that environmental 
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laws such as the ESA and CWA section 404 are essential to ensure the protection of our 
nation’s resources. While it is true that, at times, construction schedules and practices have 
been modified to address environmental requirements, but this has not interfered with our 
ability to provide protection from floods. We continue to work with other agencies to reduce 
delays where possible. 

H.R. 478 

Chairman Young's letter of invitation asked for comments on H.R. 478, 105th 
Congress. The Department of the Army strongly opposes H R. 478. The Department does 
not believe that H.R. 478 is necessary to allow us to deal with flood protection or flood 
emergencies. H.R. 478 would exempt from ESA Section 7 consultation and from ESA Section 
9 "takings" provisions a great variety of activities related to flood control structures and 
response actions. Some of those activities do not deal with emergencies, so generally there is 
time to ensure reasonable and sensible compliance with the mandates of the ESA for those 
activities. Thus, we do not believe that exemptions such as H.R. 478 would enact are 
necessary for those non-emergency activities. Other activities addressed by H R. 478 are 
related to emergency flood response. As previously explained, we already have and use 
emergency procedures to deal with ESA and other environmental requirements during flood 
emergency response actions. Our approach allows work to go forward as needed while taking 
into consideration substantial environmental impacts. H.R. 478 would not allow for this type 
of evaluation, and is not needed to address emergency situations. 

CONCLUSION 

The recent floods in the Northwest, central California, and the Ohio Valley have 
caused substantial damage to property, have cost taxpayers billions of dollars, and most 
importantly, have cost human lives. No agency is more sensitive to this devastation than the 
Corps of Engineers. Our dedicated field staff witness firsthand the destruction and the fears of 
landowners. It is time that we seriously reexamine our flood plains and our floodplain 
policies. We must ask if our current approach is sustainable in terms of effective flood 
protection, the fiscal investment, and the impact on our natural resources. Our short-term 
objective must be to help communities recover from the devastation. Our long-term objective 
must, in our opinion, be one that includes a serious look at all options — not just an automatic 
return to structural solutions that may no longer be appropriate or effective. If we carefully 
evaluate all our options, we can demonstrate that we do not have to choose between flood 
protection and environmental protection. 

Mr. Chairman, that concludes my testimony. Ms. Ramos, Mr. Nolan and I are 
prepared to answer any questions you may have. 
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Committee on Resources 

H.R.47$ 

Mr. Chairman and members of the Committee, my name is Michael Kausch. I 
serve as Treasurer' of the Upper Mississippi, Illinois & Missouri Rivers Astiuotalion. This 
te.<!timony is presented on behalf of our Association in the absence of our Chairman wlto 
is unable to attend due to being called to jury duty 

The Association was formed in 1954 end been expanding since ‘The Great Flood 
of 1993”. Our membership includes sever a! disciplines which ate all interested in the 
continuing improvement of Hood control, navigation, economic development, and habitat 
protection along the navigable rivers of the Midwest. 

The Upper Mississippi, Illinois, and Missouri River valleys are among the most 
productive areas of the World. (See Attachment 1. Soybean acreage by State, indicating 
importance of area for world trride and balance of payments) The navigable waterways 
are strategically located, almost perfectly configured, and the envy of our World trading 
partners. 

The United States Army Corps of Engineers has transformed these great natural 
resources into the essential centorpiece of our Midwest economy. Water borne commerce 
has been utilized since the first canoes and flatboats carried their passengers and freight 
up and down the river (See Attachment 2, Upper Mississippi River'Illinois Waterway 
System Navigation Study). 

In the 1930’s the navigation system was modernized and our great transportation 
infrastructure advantage was established. Today, however, that infrastructure advantage 
is slipping and our state of the art system is in imminent danger of being inferior to 
numerous areas of Soullt America. In other words it is fast becoming an antique. 

Those in the Midwest who provide the labor, management, and capital to keep our 
economic engine running have been pleading for improvements to accommodate 
increasing World trade. Many environmental interest groups have been lobbying to block 
those efifoits or any other improvemem in flood control systems. 

Federal and State biologists continually lament that because of flood control and 
navigation, (he Upper Mississippi, Illinois and Missouri Rivers are on the verge of an 
“ecological collapse". We do not agree. We must be reminded that these interests have 
oied ‘hvolf’ on previous occasions regarding fears that did not materialize. 

In early April each year, America’s largest Amateur Bau Tournament is held at 
(}uincy, Illinois on (he Mississippi River. Numerous other fishing evems are hdd 
annually throughout the area. It does not eppear that the erea is an environmental black 
hole. 
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Some of the most soujjlil after huntiog nod fishing veu along our major Midwest 
rivers ate in the Lm«e ft iMnage Districts. These pMeetod mess pivduce more wiUIife 
than many govcmmentally developed Wildlife Refliges. Why? For^ b produced in the 
farmed and proteaed areas. The preserves do not provide etjuivalent habitat uiileaa there 
are protected areas devoted to proftxxhm agriculture to ^vidc the food soumea for 
survival. It is thoefore inconristent that flood control projects forfiw Fish and Wildlife 
Service receive benefits for habitat in the cosi/benefit analysis, but the Levee Districts do 
not. 


The Midwest economy end environment can prosper together. Thu will not occur 
if a proper balance and consideration for flood control, economic development and 
reaeation is mri qui^y implenmited. 

Following the 1993 flood, great areas of hardwood groves were lulled. Wildlife 
customarily in die affected areas were killed or escaped. Today, four years latm-, the tr^ 
have not returned. The wildlife u returning but slowly in some areas. The instability of a 
poorly maintained flood control system prevents economic growth, and stable recreation, 
while causing erratic fiiod production and less efficient navigation systems. 

The greatest threat to river transportation, fishing and recreation is the 
accumulation of sand along the side channels end the backwaters of the rivers. In areas, 
the main navigation channel is lunowing. The Corps, during the {utst 35 years, hat 
seldom removed maintenance dredge materiri flxim the floodway in the Upper Valley. 
The material when dredged ftom the iMvigalion channel, hat bem placed within the 
floodway on iriandt, beaches or in deep water. The Vfidwest’s rivers are continuing to fill 
with sand and ledimenl. 

Efforts to remedythis probleffi of sedimentation and simultaneously solve the 
problems for flood control, navigation and recreation are being delayed and prevented by 
those who wish to turn thb great resource into a quasi-national park. All of the 
confotiion, debying techniques, misinformation and misdirection are creating delays 
while the rivers ore filling with sand, more blends are being created with natural trees 
and tax dollar planted trees. Government programs are even fonding placement of 
millions oftons of rock in the rivers, and building stroctures and islands in the river. The 
floodway and navigation channels are being filled in. Cunent action and inaction is 
increasing the risk of flooding and increasing the inefficiencies of navigation 

In the meaittime, if a ^y, industry, or community wanb to improve their 
economic base by improving fl^ coMrol, the idea is declared economically impossible 
by current cost/beoefit formulas or environmentally damaging. 

All along the navigable rivers the land elevation between the levees is rising as 
the floodway fills with sand and sediment. Rfther than acknowledge the sedimentation 
and lack of moimenance, some bbd the situation along the Illinois River as one in which 
the rivnbed b riring. 
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We do not really know the ftill impact of the Endangered Specie! Act on the 
ability of the federal, state, and local govemmente to provide adequate flood control 
protection. We do know that the fear of the Act and the related costs and delays 
associated with “eiivironmemal issues" rising under the veil of the Act have caused 
serious delay, inaction, threats of high cost and less than clToctive or ineffloient answers 
to most flood control activities in our area. 

Federal ofllcials have stated they are not handouffed by the Act. However they are 
unable to undertake pieviously normal activitiea due to concerns v^h or threats from 
interest groups using the Act. 

Maintenance of levees lias been prevented or delayed due to alleged critical 
habitat of the Indiana bat. Dredging to repair levees had to bo moved due to concerns for 
mussel bods, and the Higgins eye clam. Barges have had difftcuHy tying to bank areas 
due to concern that eagles would be frightened. In fact eagles will roost on concrete trees, 
and stay near bridges and other man made apparatus. Our members have been prevented 
from improving the approach areas to levees for maintenance because removing trees 
may remove habitat. Approaches to levees could not be cleared for maintenance in other 
areas due to classification of man made barrow pits as wetlands. During the 1993 flood, 
levees that had been topped flooding the drainage district could not be intentionally 
breached to let water out until Federal and State agencies were satisfied that habitat and 
historical surveys were completed. This extreme delay caused much additional damage to 
the particular district. 

The 1993 flood killed pecan groves in a flooded drainage district on the Illinois 
River. The local Soil Conservation Service office approved lemoval and replanting of the 
trees in October 1994. In lanuary 1995 the COE notified the owner his actions might 
require a Section 404 permit. One week later the COE issued a cease and desist order 
threatening a $75,000 per day fme and possible imprisonment for his actions, and 
requiring him to restore the area to its previous condition. After one and oneflialf years of 
red tape effort a Section 404 permit finally allowed restoration work, but nearly was 
denied because of concern regarding the endangered Indiana Bat. This was the ofBcial 
action even though the COE persona] indicated there bad neve r been a bat sighted in the 
area It was stated that there was a possibility that one could stray into the dead Pecan 
grove. The March 1996 granting of the Section 404 permit was subject to two pages of 
conditions (Attachment 3), including the restriclion against doing any work between May 
1 and September l(the best, most cost effective time to do this type of work) to protect 
these non-existent Indians Bats. 

In another case, beaver dams obstructed a small tributary floodway to the Illinois 
River. It is still 8 months and the work is being prevented. 

The United States Army Corps of Engineers is being the issue of altering the 
water flows of the Missouri River in part to accommodate the presumed needs of the 
Piping Plover, the Lesser Tern and the Pallid Sturgeon. This is totally influenced by the 
Endangered Species Act concern, and, I might add, whh very little concern about the 
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communitiM, buoimto* and ftoftHy omtm on th* downatrewn mchei of the river. 
Attechment 4 auggeiU (he la^ of balanoe in our cunent thiidcing when we eee the 
amounts spent for a rather Umitod cnvironmeiaal study and the bck of study for local 
economics or flood contioL 

Additional attacbmcnts to our testimony have bean submittad to the Committee 
for your rcforcace. These expand upon the use ofthe |dovsr and tem as instruments to 
prevent flood control devefopoiciit. More interesting may the attachment with excerpts 
indicating how people ai« instructed on ways to use the ESA to prevent any othar activity 
they wish to stop. This t(roo{^ indicates that the ESA is primarily being uwd to 
implement an agenda to prevent growth and reject for human needs, concerns and 
rig^. 


Mr. Chairman and members ofthe Committee, we ceitainlythatdt you for the 
opportunity to make our statement betbre you. You are dealing whh a very critical issue 
that afiects our pan oftbe country as well as nearly every other area ofthe counby. We 
strongly support the amendment beiag conndered and refoned to the Tlood Prevention 
and Family Prateetkm Act of 1997”. We certainly need this common sense improvement 
in a body of administrative regulation that has reduced human incentive, prev^ed 
improved flood oontrol and delayed or prevented efficieut economic devdopmont. We 
must establish a legislative priority and administrative system to maintain and improve 
our infrastructure induding flood control ftructures and human concerns. 


S 
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Speclal Conditions 


1. That applicant shall not causst 

a. violation of applicable water quality standards 
of the Illinois Pollution Control Board, Title 
35, Subtitle C: Water Pollution Rules and 
Regulations; 

b. water pollution as defined and prohibited by the 
Illinois Environmental Protection Act; and 

c. interference with water use practices near public 
recreation areas or water supply Intakes, 

2. That applicant ahall provide adequate planning and 
Buparvlslon during the project construction period for 
Implementing construction methods, processes and cleanup 
procedures necessary to prevent water pollution and control 
erosion. 

3. That any spoil material excavated, dredged or otherwise 
produced must not be returned to the waterway but must be 
deposited In a self-contained area In compliance with all State 
statutes, regulations and permit requirements with no discharge 
to the waters of the Stats unless a permit has bean Issued by 
Illinois Environmental Protection Agency. That any back filling 
must be done with clean material and placed in a manner to 
prevent violation of applicable water quality standard. 

4. That all areas affected by construction shall be mulched and 
seeded as soon after construction as possible. That applicant 
shall undertake necessary measures and procedures to reduce 
erosion during construction. Interim measures to prevent erosion 
during construction shall be taken and may include the 
Installation of staked straw bales, sedimentation basins and 
temporary mulching. All construction within the waterway shall 
be conducted during zero or low flow conditions. That applicant 
shall be responsible for obtaining an NPDES Storm Water Permit 
prior to initiating construction If the construction activity 
assoolatod with the project will result in the disturbance of 
five or more acres, total land area. An NPDES Storm Water Permit 
may be obtained by submitting a properly completed Notice of 
Intent (NOI) form by certified mall to the Illinois Environmental 
Protection Agency's Division of Water Pollution Control, Permit 
Section . 
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5. That applicant shall Inpleaent erosion control measures 
consistent with the "Gtandards and Specifications for Soil 
Erosion and Sediment Control" (IEPA/HFC/87-013) . 

6. That applicant is advised that the following permit (s) must 
be obtained from the Illinois Environmental Protection Agency > 
the applicant must obtain permits for the open burning of trees, 
brush and other materials prior to construction. 

7. That applicant coordinate future land use proposals with the 
U.S. Department of Agriculture, Natural Resources Conservation 
Service, Carrollton Field Office, as well as, the U.s. Amy corps 
of Engineers, St. Louis District, Regulatory Branch. This 
condition specifically refers to any potential conversion of 
cleared timber areas to row crops you may wish to pursue. Any 
proposals to do so shall be coordinated with the above agencies. 


8. That no tree felling should occur between Hay 1 and August 31 
^^to avoid potential impacts to Indiana bats, which nay inhabit the 

area. 

9. That applicant notify this office with the location of 
disposal of felled trees. The trees should not be placed within 
flood prone areas or within wetlands. Burning requires permits 
from the Illinois Environmental Protection Agency (sea condition 
number fi) . 

10. In addition you are required to obtain clearance from the 
Illinois Historic Preservation Agency (IHPA) , in order to satisfy 
requirements set forth under Section loe of the National Historic 
Preservation Act. A copy of this clearance must be provided to 
this office prior to construction. You may contact Ms. Anne _ 
Haaker, IHPA, at (217) 785-4512 for more infomation on 
compliance with Section 104. 


11. That applicant notify the Corps of Engineers should any 
change in slsa, location or mathode to accomplieh the work occur. 
Changes could potentially require additional authorisations from 
the Corps as well as other Federal, state or local agenoles. 


12. That the applicant notify the corps of Engineers upon 
completion of all work relative to the project. A compliance 
inspection by the Corps will be carried out in order to witness 
that all conditions have been complied with during construction,— 
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pHdgei A Milestones 

UPPER MISSISSIPPI RIVER 
.ILLINOIS WATERWAY SYSTEM 
pNAVIGATION STUDY 


Key Milestones for the Current Project Study Plan 

• A1*R 93 Start Feasibility Study 

• MAK 98 Identi^ NED Plan 

• SEP 98 Select Recommended Plan 

• NOV 98 Alternative Formulation Erieftng 

• SEP 99 Feasibility Review Conference 

• JUN-JLIL99 Public Review of Draft Report and EIS 

• DEC 99 Division Commander's Public Notice 


raac i 



Current Project Study Plan Fully Funded Feasibility Study Cost 
Estimate ($1,000) 

Study Msnagemem and Plan Formulation $4,570 


Eosinoering $14,320 

Economica $ 4,120 

Environmental $20,800 

Hiatoric Properties $1,350 

Public Involvement $ 2, 1 50 

Total $47,310 


For information on the various workgroups associated with these funding categories, retmn to the 
Navigation Stduy Home Page and follow the links from there. Do so by clicking here. 

Also, more detailed infonoatioii, including some interim study products, is available at the Rrock 
Island District's Navigation Study page. 


Laslruvfdon:3Feb97 
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The Rndanaered Species act.> 

The FedertI EiKluifered Species Act is bath the most powerful iind most controversisl 
piece of envlronmeuiel leglslufion eveiy eescied by Congress. It has provided for legal (if not 
Bctuiil) piotectloo of more then BCM ihreateiicO and endangered species and of at least portions of 
the erttsea) ecosystems they depend on. 

The Endangered Species Act, under Tire and up for Congres.slonal reuuthorizatlon as this 
book went to press (1994), provides inipurtant oppoilunities For river activists. It is a powerful 
weapon but, because of the poUiIcal backlash it creates, acmetiincs a dangerous one to use. 

In addition to the federal ESA, most slates have their own versions of the Act and it is not 
unusual for there to be discrepancie.« between state and federal listings. California aciivisis, for 
instance, won an "endangered" listing under the state Act for the Sacramento winter run Chinook 
salmon before the fish was granted "threatened" status under the fedeiul Act. 

What It Does 

The purpose of the Endangered Species Act of 1973 is elegantly simple: it provides both 
legal meatu for conserving the ecosy.stem$ upon which enilan|ered and threatened species depend, 
and it creates a program for the conservatton of the speciM. To qualify, species must be "listed," 
following an exhaustive review process. Listing for lerrestrial species is done by the U. S, Fish 
end Wildlife Service, while marine and anadronious^ species are listed by the national Marine 
Fisheries Service. Listing can be a contentious and lonur^ process, as the snail darter and spoiled 
owIiUusttaie. 

The Act creates two categories of listing: An endangered species is "in danger of 
exiincUon throughout all or a slgnlflcanl portion of Its range," while a Ih' etilened species is "Likely 
to become an endangemd species wliliiii the foreseeable future." 

Part of what gives the Endangered Species Act Its teeth (and stirs so much controversy) is a 
provision that dcclsioni on listing species must be made Independent of flnanclal or 
social consequences (although ecunomlc Impuci plays a major role in ulhci piuvisinna of the 
Act). The listing pruce.ss is supposed to be guided by science, not politics. It is, of course, 
obvious that this isn't alwa)<s the case. Palitic.s does, In fact, play a major role in species 
protection (the Reagan Administration delayed a decision on the Northern spotted owl for nine 
years), but several tough listings have nevertheless been made in the face of major opposition. 

Once a species Is listed, some remarkably stringent rules take effect. Listed species are 
protected from any action authorized, funded, or taken by a federal or stale agency that would 
threatened their existence. Additionally, listed species cajinoi be "taken" (an all-purpose word that 
Includes killing, hurting, removing, uprooting, and other nusly actions) by anyone, without a 
special permit, legardless of where uiey am found. 

There ate, of course, excepdons to every rule, and in the case of ESA, members of a listed 
species can by taken "incidental' to other activities (like urban devclupmem or construction of a 
dam), if an approved Habitat Conservation Plan is developed to offset any damage to the 
species. 


1 Frcra: 'How to SoveaRlver, A Handbook for Citizen Action' (1994) by David M Uolllng. and River Network, 
nf Poitiniid fWeafMi .lWatw fdl - 165 

9 Anadromoiu: Asceading dven from the sea, at cenatn whwmls, tor breeding, as shad. Webster. 
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The Act required the U. S. FUh and Wildlife Service and the National Marine Fishetiei 
Service to develop and adminlatericeoveiy plaw for the protection of all plain and animal cpeolat 
listed as threatened or enilangered. But arades are overwhelmed by the work required and 
at this writing only 60 percent of listed species have approved lecoveiy phuis. 

How to Use It 

Aquatic ecosystems have the greatest variety of non oceanic species on the planet and tlie 
highest rate of extinction. It Is impossible, therdore, for the Fish and Wildlife Service, the 
National Marine Fisheries Service, or any other agency of government, to monitor the species 
health of ail the plants and animals Inhabiting river environments. That's where river uctivists 
come in. Endangered species experts at the U. S. Hsh and Wildlife Service will tell you that boUi 
■he listing process and the formulation of recovery plans ire deqily affecietl by public input. 

Here are some of the ways you can use the Act to protect your river. ^ 

1 . If you have evidence that a listed species occupies your river's ecosystem, fmd a coinpcieni 
biolonst to confuin and document Its presence. That evidence can then be presented to the Fish 
and Wildlife Service or your state's Pish and Game department, along with an explanation of the 
development aedvitj; threatening both the river and the species' habitat. If, for instance, the activity 
were a water diversion, the ESA could be used to mandate more water for your river, assuming 
that existing or increased instream flow could be shown to be necessary for die protection or 
Creadon of ctidcal habitat. 

2, If you think an endangered species in your river ecosystem isn't being properly protected, 
you can join the parade of litigants who have filed citlsen suits under the Endangered Specieii Act 
to ensure that the Aa is fully Inqiletnenled and enforeed. 

3. If yim feel there It Insufficient critical habitat to protect a listed species In your river system, 
you can petition the Fish and Wildlife Service under the Administrative Frocedurcs Act for an 
administndve modification to expand critical ti»ivt«t 

4, If you suspect there Is a tbreatened or endangered species in your river which hasn't been 
listed, you can proposed a new listing by snbinlillng a petition to the Secretary of Interior, along 
with the descriptions of the species' taxonomic status, its biology, and an explanation of why it is 
endangered, you case will be bolstered If you provide .sufficieni reference information to make life 
easier for USPWS staff reviewing yourpetiiion. The more infonnaiion the better. 

The species you propose for listing need not be in danger of overall extinclion; listing can 
be granted to i diidnci population of a species in danger of disappearing from even a portion of Us 
range. Once you submit a petition, it will be reviewed for accuracy and, if accepled, the species 
will be considered a 'proposed species.* Al that point, the Fish and Wildlife Service inliiaies 
Intense research to determine the true sums of the species and the nature of "critical habitat" 
nccesioty for Its survival and recovery. A lengthy public review process is also Initiated, during 
which organized opposition may etnet^ 

The Service it lupposed to decide, within 12 months of receiving your petition, whether or 
not to list the species. (During this time the species receives some very limited protection in the 
form of increased cooaidendon by federal agencies about the effects of their activities.) 

Sometimes the Service may decide a species should be listed, but that other listings are of 
greater priority given limited resources. Or the aetvice may decide that no enough information is 
currentlv available to make a Ustin| deebion. Tbose species, commonly teferred to as "candidate 
species,'' hive historically been len in Umbo awaiting listing decisions, and receive virtually no 
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K don under the ESA. Over the years, a backlog of more dutn 3S00 candidate species awaiting 
. proposals has built up. However, thanks to a leceni lowsuit filed by environmentalists, the 
Fist and wildlife Suvicc has agreed to eliminate the backlog by 1996. 

Because of the sheer volume of new petitions and backlogged candidate species, and 
because a lisdiig decision may have a profound Impact on development and ilictefor be subject to 
heavy political pressure, it can sometimes take years to get a species listed. 

5 . You can participate In the development of recovery plans for listed species, tltcteby 

influencing important decisions bout die preservation of critical liabltai In your river sysietii. 

Proa 


Listing a species as threatened or endangered is one of the surest ways of stopping a river- 
threatening activity or foicing the restoration of an aquatic ecosysleni 

Restoration efforts on the Sacramento River lagged until a series of listings under both the 
suite and federal Endangered Species Acts - including the Winter run Chinook salmon - gave state 
and federal agencies a strong incentive to act. These lisi'mgs didn't happen spontaneously: citizen 
pleasure helpM make them happen. 

T'he ESA can also be used as a carrot or whip to inspire public agencies toward actions they 
might otherwise be reluctant to take, it is cheaper and faster, some agency officials believe, to utke 
preemptive actions to protect a species before the heavy hand of the ESA is Imposed from above. 

Coni 


Use of the Endangered Species Act provokes an almo.si religious backlash from the Wise 
Use movement and stirs up paranoia in the licaris of those Aineiicans who fear any government 
control of private property. 

Aquatic organisms include llic mast rapidly growing numbers of endangered species, 
creatures crucial to the food chain but largely anonymous and unseen. It's hard to build a 
constituency for these species since the public usually lacks sympathy for sutamamlers. niu.ssels, 
and obscure fish. Listing of the liny Delta Smelt in California forced the stale to reserve additional 
water for the Sicramento-San Joaquin Della, which benefited numerous species but enraged 
Central Valley growers who wanted the water. A contractor from the Central Valley voiced a 
common renliment when he complained to the San Francisco Chronicle, "You're taking our water 
to protect a one-inch, vaiisparent fish that smells like a cucumber'? " 

While economic impact is not supposed to be a factor In listirm process, It is supposed to 
a factor in the deleiminaiion of critical habitat and recovery plans. 'That means that die economic 
value of water diversions, for Ckample, would be weighed against the value of cniianccd stream 
flows for the preservation of endangered fish. 

Beyond the issues of public backlash and economic impact is the question of effectiveness. 
None of the fish listed eince Uie Act took effect have reached the state of recovery and at least four 
listed fish have vanished from the face of the eardi. 

Finally, the time required for a lisiiiu to be approved is often so long that use of the Act 
usually isn't an efltetlve short-tenn strategy for protecting your river. 
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Dim*’ 

ConinMiUS not fpund In the book are in Italics 

No human development preienti u ttagulw end virible ■ threat to * river as a dam. Dama 
have the unique eapaeity to uuerfy dicrapt the entire river eeosysteml with one act of conatroction. 
And while a dam may not be forever, its monumental presence premises to outlast several human 
genentioni and animal species whose habitat U destiuya 

Pams do not destroy animal species habitat any more than houses, highways, raiU oads, air 
fifids etc. They serve a flmdameniai purpose 

There are so many dams on America's rivets that no one seems to know the precise 
number, although estimates range from 60,000 to $0,000 and the Environmental Protection 
Agency suggest the figure as 68,000 major impoundments. When farms ponds ate added to the 
equaUon. die National Resource OoundP reponi a total of 'well over" 2.S million dams in the 
United States. 

Since there are so many dams It maid appear that ettizens have come to the conclusion that 
dams are an in^rtam feature in today's world, such OS houses, shopping centers, roadways, etc. 

These dams have buried 17 percent of the nation's rivers beneath reservoirs, and have 
adversely affected an even larger percentage of river habitat by interrupting flows, altering water 
temperature, blocking wildlife migration corridors, and imposing numerous other changes on 
namral systems. By contracts, less than I percent of the nation's river miles are prelected in dieir 
nauuil state. 

How many rivers do we have? Haw long are they! How many miles of each contain 
reservoirs? What tenets to habitat does dams provide? Don't they far outweigh the bentfits of a 
free flowing stream? Do dams reduce the amount cf wetlands? Are there more wetlands with free 
flowing streams? Is the theory to return all the river miles to their natural stale? What is the value 
ef the namral Slate? 

While dam.s have created ecological havoc, it's important for us to acknowledge the good 
dams have done. We all depend on the power and water produced by dams, as well as on 
navigation and flood protection they provide. But far too many dams have been built, many for no 
Justifiable reason. 

Are they talking our of both sides of their mouth? Which danu were built fur no Justifiable 
reason? Why would people spend large sums for no benefit? Is the problem that dams do not 
benefit the writer? Are ben^ts to others not counted? 

Between 1962 and 1968 more than 200 major dams were completed in North America each 
year and, during the same period, smaller dams were being vunsirucicd at the rate of mote than 
2000 per year. More than 6000 major new dams have been proposed in the U. S. during the last 
ten yws. The numbers may be difricull to Btsp, but it's not difficult to imagine the negative 
impact of all those dams have had on riven and itreanu. 


i Plane 'How to Save a River, A Handbook IcrCiltren ncuon' (IV94) by DevM M BuUlns, anJ River Neiwurk. 

nf fnmaiidOiMoii .PefMaH.IIl. 

^ The cuniplex of a communtiy and Its envlraniuemel funettontus as an ecolosical unit in uaiiue, 

ecoingy I; a blanch of iwieiKe concerned with the Inicnclaiiauhlp of orgnnisms nnd their envituinucnii. 2: 
the totality or pattern of telaiinra hciwecn wpiilaas tad itBir euviiunineni. 

’ What It llR Nttlonil Reniuce Council. Aa EnvIronmciUBl groupf 
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A tmuU <^>tar that If so many dams are being bull! and proved that there It a ureal need 
out there far danu. What negative Impact are they talking about frum the damt} Hydropower? 
Navigation? Flood Control? Commerce and Industry? 

Duns serve a variety of dlffieicnt functions and, although many dams are built with multiple 
puiposes, we will better unwnand dams and die problems they create if we divide them into tlinse 
categwiet. 

Storage Dtma 

Major storage dams-whicli are almost always muldple purpose projects also offering flood 
piotectioii, recieadon, and often liydropowcr — represent the uroheiyptlt river threat. Their 
conitnieiioa Imposes a massive environmental trauma on river cuiwons, their reservoirs bury vast 
teaches offree'flowlng river, and their regulation of downstream flow Aequenily upseu dynamic 
hydrologic cycles upon whlt^ plants and animals depend. 

With dams in the way, sediment transport is blocked, which eliminates a source of 
replenishment for riparian farmland and leads to subsidence and erosion of delta lands. Coastal 
b^hes ai« emded away when replacement sedimem is not available from rivers blocked by dams. 

So what? 

Because most multipurpose storage dams release clear, cold, sediment free water, the 
discharge radically effects every aspect of the downstream ecosystem. Cold, deoxygenated water 
released from the tntiom of reservoirs negatively impacis native stream organisms used to warmer 

aerat^ water. 

1 understood that the water came fkom the top layers so that It would Have a longer fall. 
Going through the turbines would surety Increase the oxygen in the water. 

Clear water, deprived of dam-trapped sedlmcnl (called “hungry wateri' by hydrologists) 
seeks to reestablish equilibrium by scouring up new sediment from streamwd and banks, 
accelleradng eiurion, and downcunlng the riverbead. As the riverbed is downcut, the mouths of 
tributary stieami slump, causing further erosion up into tributaries, which degrades key spawning 
habitat. 


7 though clear water was want we were looking for, nol dirty water. Does clean water cut 
worse than dl^ water. What Is the comparison on that. 

The driving force behind atorage dams is the need - or the peiceived need - for more water. Until 
very lecendy, water development policy (like energy dcvelopmeni policy) has been the product of 
supply-side thinking. Water has traditionally been viewed as a liiniiless resource, and whenever 
more supply was needed new dams and resources were built. Little attention was paid tot he 
demand side of the equadon and the possiblHly of streaching supplies by reducing consumption 
and increasing efficiency of use. TIk result was, and is, esirevagani wa.ste. 

Are they saying that ihelrplan is lo reduce the amount tf water available for use? 

Take, for example, the proposed muUlpurpose version (as opposed to the flood control- 
only version) of Auburn Dam, which would - if it's every built -- cost something in excess of 

s tub original of wtileh an laiogs ol ihe sanw species are itpreseotailons or copies, origloal Idea, model of type, 

prototyi*. 
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billion. Tile ater itorage eomponont of that eoji was estimated in 1990 at about $400 million, for 
which a maximvim of 270,000 uvrefect of enw water would be slomd each year. 

figures tucked in Oie back of yoar inild,consldei tiie question or iirlgated cotton 
in California, of which tohre are some 1.1 nilllion acres. Cotton uses vast amounts of water - 
three or four feet, or more, per acre each year. But eaperitncms with subsurface drip irrigailuti 
have demonstrated that this simple technology can reduce the water requirements of cotton fldds 
by nwre titan 50 percent, wltit the added benefit of an incica.se in productivity. 

Subsurface drip Is expensive to instaJI, costing somethiitg on the order of $1000 per acre. 
But if, for the sake of argwrncnt, wc were able to take the $400 niittion cannarked for water storage 
at Auburn Dam, and in vest It instead In subsurface drip irrigation, we could efficlemly inigaie 
400,000 acres of cotton, if the results of the extensive experiments done to date are an accurate 
guide, four hounded thousand acres of subsurface drip would save, perhap.!, 800,000 acre-feet of 
water, year after year, or about three times the most optimistic finil annual yield cd Auburn Dam, 

Wouldn't a regulation such as that be a grand way to destroy agriculture? Are they 
proposing that nii new dams be constructed and that existing dams be destroyed also? 

TTtese figures arc rough estimates and there is yet no funding mechanism for investing 
water storage money in irrigation technology. But that simply underscores the problem; an 
inadequate commitment to inigation efficiency and agricultural water coilseivatlon. The western 
U. S., irrigated agriculture uses about 85 ^reent of all developed water, and the Ociieral 
Accounting Office has estimated that 50 percent of the nation's irrigation water is wasted. 

It would be wrotig, of course, to single «il inignlrrl iigriciTlnire as the only example of 
inefficient water use. Some of llic nation's major ciiies •• like Sacramento -- still don't use 
residential water meters, and all over the country leaking water pipes waste water. But more 
inreortanily, we have to adopt any comprehensive national program to mandate urban water 
efficiency and to require lliai water rate structures encourage conservation instead of waste. 

Are they calling for higher water rates? 

More than 20 years ago the National Water Commission called for pricing reform, penalties 
for excessive water consumption, leak control programs, univeraa! water metering, and plumbing 
codes requiring instalution of water efficient fixtures. With the exception of federal codes for new 
plumbing, those suggestions have only been implemented raiidomly around tlie country, and 
usually ortly In response to local water crises. 

Is Kiver Network proposing to create a list of new water crises? 

The single most effective way to protect rivers from more storage dams is to require more 
efficieat uk of the water already developed. 

Flood Control Duma 

Water storage and flood eomtol are usually con^nion puiposes for large dam projects, 
even though the objective of one contradicts the other. 'ITte purpose of a water storage tiam is to 
hold a maximum pool of water for as long as possible. The puipose of a flood control dam is to 
keep a minimum pool of water for as long as possible. These twin purposes usually result in 
construction of a larger dam than is needed for either single objective, and they often lead to a 
conflict in the manegeincni of the dam. 
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The impeeu of flood control <Umt ue the some es for storege denw, with one ndded 
proMem; When • dam la used for flood control the level of the rcaervoir belilnd if muat be 
periodically lowered to accommodate Incoming flood watera, which then raiae the level again. 
This periodic and audden fluctuation of rcaervoir level can dcatabilize icnsltivc canyon tiopci 
creating landlUdes into the rcaervoir, further degrading the remaining waterahed habitat. And of 
cource, all reaervolre tiaed for water atorage, flood control, nr hydropower Invariebly exhibit ao- 
called "bathtub ringa” of nakod mud and dead treca aa tlic water level dropa over the aoaaon of use. 

But these negative impacts are minor when compared to the real problems with flood 
control dams; they don't stop floods, they encourage floodplain development, and their 
construction often leads to more disastrous flooding than would occur without them. 

... It is a mistake to think that dams slop floods; more accurately, they delay floods, make 
them less frrauent. It's true that the nation's hundreds of flood control dams have contributed to 
the safety of human populations along river corridors. Bui that safety is never absolute and it 
contflbutes to a false sense of security, which itself encourages more people to live in the path of 
inevitable flood waters. 

Art they trying to get the farmers to give up and no longer pursue Flood Control? Is that 
ow present posidon? Have v/e given iqt? 

Despite the billions of dollars invested in flood control in this centuiy, the annual costs of 
flood dam^ eontinues lo rise, largely because of the proliferation of devilment in flood plains. 
The Army Corps of engineers claims that Its flood control projects have returned $3,.W in value for 
each dollar spend, but Corps figures are notoriously suspect. 

They do not, for instance, include the true cost of environmental destruction created by 
flood control projects they wlldiv exaggerate recreational benefits, and they often claim value for 
as-yet unbuilt development which Corps projects will allow and encoumge in the flood plain. ... 

The Great Mississippi Flood of 1993 makes tragically clear the false security of flood 
control projects. No amount of dams and levees and sandbags will slop the Mississippi from 
periodically asserting Its awesome power. And it will never be practical or even possible to build 
adequate levees around eveiy town and village along Its banks. In fact levees, by constricting ^e 
river into an unnaturally narrow channel, actually raise the level and speed of flood waters, making 
them more destruoive. ... 

The Nadonil Flood Insurance Program was enacted to discourage flood plain development. 
But toning decisions in flood plains all over the country suggests the message still husn t been 

haaid. 
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UMR-IWWS Navimion Sl\l<lv Fuat oii rivctt tiHS-l 

Upper Mississippi River - Illinois Waterway System Navigation 
Study 


Mississippi and Illinois Rivers Facts 

The Mississippi River is approximately 2,340 miles long from Its origin at Lake Itasca, Minnesota, to the GuK 
ofMeidco. 

The Upper Mississippi Rivci is appioximatcly 1.171 miles long from its origin at Lake Itasca, Minnesota, to 
the moulh of the MisBOuri River. 

The Mississippi Rivei galliers water from 41 percent of the continental United States (3 1 states and two 
Canadian provinces). 

The Mississippi River and its tributaries cut a wedge of 1,243,000 miles out of the heart of the continent — a 
drainage basin spicad like a funnel to catch water from Montana to New York. 

The Mississippi was named Missi Sipi Great River by the Ojibway Indians. The Mississippi has hundreds of 
tributaries, 45 of which are navigable tor at least SO miles, providing a combined system of waterways 
exceeding 1 5,000 miles. 

The Mississippi River is the longest river in the United States. More than 12 million tourists visit the river 
^ each year (more tlian Yellowstone National Park) 

The navigation season on the Mississippi River generally runs from March through mid-December. 

The navigation season on the Illinois River runs year round. The commercial navigation system (Mississippi 
and Illinois Rivers) directly suppoits as many as Ol.OtXl fulMime jobs providing $1 .5 billion in employee 
income and $1 1 billion in revenues per year (Price Waurhouse data). 

The commercial navigation system (Mississippi and Illinois Rivers) indirectly supports about 92,000 
additional fUU-dme jobs providing an estimati^ $2.3 billion in employee income and as much as S3 . 4 billion in 
revenues per year (Price Waterhouse data) 

More than 8,000 towboats on the Mississippi River carry cargo consisting mainly of grain and 
petrochemicals. 'I'owboats on the Mississippi and TIKnois Rivers operate 24 hours a day, 7 days a week, rain, 
snow or shine. Towboats push barges. 

One barge can cany 1,500 tons of cargo equivalent to 52,500 bushels or 453,600 gallons. The average low 
pushes 1 5 barges per shipment. 

One IS'barge tow can carry 22,500 tons of cargo equivalent to 787,500 bushels or 6,804,000 gallons. 

One 15-barge tow is approximately 1,200 feet long. One IS-bargetow can haul the equivalent of 870 semi 
trucks while using only 1 0 percent of the fuel; 870 semi trucks would stretch 34- i /2 miles assuming a 
1 50-foot distance between trucks 




UMR4WWS N» s»iyirion Study PacU oo rivcfg / 

One iS'befge tow can haui the equivtdent of 22S train hop{>^ cars; 225 train hopper ears woutd ttret^ 2*1/4 
miles. 

aiu! daiias on Mls«suppi and niinoia Rtv^s were oonsfmeiad in the early IP30s wHh a prajeet^ 
lifespan of about 50 yenm. 

I'he ma|orily of 1o<d(S on the Mississippi and Illinois Rrvors are 600 feci long. The normal tow navigating on 
these rivers Is 1,200 fe^ long (15 barges) 

A 1 ,200'foot long, 1 5<bai ge tow must separate in half in order to use the 600>foot>]ong locks. 

Sepai ating a tow results in lockage liiiies of roughly 90 to 120 minutes as compared to 30 minutes when 
lot^ng as one unit through a 1,200 foot lock. 

It is estimated that it costs commercial uppers between $300 and $600 for every hour waiting to, or lodcing 
through, a Mississippi or Illinois River lock. 

CommK'cial shippm support the operations and maintenance of the Mississippi and Illinois River and 
dam system and the construction of new locks and dams by paying a tax of approximately 19 cents per gallon 
offijel. 

There is currently no oUtcr commercial shipping mode more cost efficient or safe as river transportation. 
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I>*a Cbvill h Kndinl copiet of tone HMW«|»o*>n<» l» bid widi On Uiih ud Wildlife ud Ike Comi of 
tooceis reginSui (dociii* i •trociure n flit nwiiih of BuUcit Civok for Ifowin! Omibw Levee District m udi 
mw«rd CoujMy Levee Dsisrict #2 lo ihtt dicy oouW seve «ustK by not hnvliig to rgjjw the leveeft on each ikle of ihc 
C7«Mi&;. The Rih and Wikfiifc in ihe^r letfier of March 29. 19W adnrtcti iheir WifaupUto ic%p<Mae 
hy w much wwlaad Itod a^oa^ habitat «K}uld be a^ecloJ doe to the proposed Becan#© of ttto 

negate to fisis utd wydilfa iwcmrces. vi« do not believe thU f^ject is in tte anWic ii^^. C^inued loss 

ot MiiKmri Rim’ v»:ilandi ami ftuudplak habltu is vnacc^aUe. We suggest the two levee districts pursue 
ihemaiivea of flood pnotocdoti. sudb as sotdng haci: the icvccs.*' Their plan was el^y unaccqptabie to ^ tevee 

TheCorpsthmindielriettorof August 24, 1994 made the foiiowinsauggostioa; "Weiecoamiendyout^lak 
die scfvi^i of tt multidlsvipllnacy eaglraaerlng firm to study aod npon on the feaslNIHy and impacuof your project” 
The {Sstrktt felt U»i they aid not ha^ tftc $ lU.UUU or more to bin an engineering l^nn »o had to drop the project at 
litoBabiadwudlifohttiidsd. 


To study tfteit It^ters U might he wdl to consider in ariictc on the Rndan^red Spades Ad feumi is a book 
puWisbad in l»4 for Ac River Network, of Portland Oregon erttillcd ”How to Save d River. A handbook for atlzai 
Actinn. ” The afticla &ink^ suue# 


"Once a apectea is listed, aome mnnHblv gtrinpeni yutoa takcoffcuL listed spcctes are prutectea^om 
any «:tios auiitorized. funded, or taken by a federai or state agency that would ihKaieoed tMir 6»$itact> 
Awitionaily. listed species cannot be “takes'’ (an all-pufpose word that includes killing, hunlnp fenrovlM. 
t^pivuing, tcdomt b) anyone, without a q«clal pennit. reganfless of wh^ they are fotmd. 


I ilitocncfoacacwtoCocimemafeutMi in the hastAook regarding Dami. 


The findasgered species law hw advereety cffectod the opc^tiofi of the Misrouri River Main Stem system 
since 1985 whwt the least tern the piping plover were listed a.i endangcml and ihroaiencd apeciei. Prior to dieae 

lUlings ^if nesU were periodically inui^tM as t result nf nojeci rcicawa for flood control, navigation. «td 
Iwttrocieeiric cower gener^ioa Since the llfilttga tfae ewps W adjuiled the leleaaes s) wi tu not interfere with the 
birds to thedaBimenlof the baaic purpm oi the projccu. The 1987^8 A?0 rm ntemioaed the Endangered species 
and each AFO since dut date has fiad large aectkmi addresslnf this imilrlem lu fact severd yearn ago om of the more 
niilitaot and Wildlife agents threatened to have charges filed igainat die fnmw Chief uf the MiMHiri River 
CoDcndaection if he didn't tike 8C«ne action the Fisk Mid WikHife wanted. The i99b*97APO devoted pages 25, 2ft, 
87, 88, 89,90,91 and 92 to Ihc Sfidiagered lodThicatenod Species. In uiucjice tliey roust have higher di.^1iarges 
from ^y tbrM^ August than are necessary for oavigaiioa sc that Ucy may keep il>c hlrda neating hij^ cn t^ mud 
1:^. 1 cncloic an intareadng ai^e from ttie Sc{4cmhe; 1995 &ig(Rccr newsletter wlui;li nves you an idea of (he 
d&rt ^ is made to take care of te birds. In S^isainbec of 1990 the Pallid Surgeoa w«s listed aitd die Paul Ptvii 
show whM they are doing wida Atom. 

Tlicy doiiT jttrt pick on the poor fvmcts. Here one of the latter Icuers they swa to the Coipa in October of 96 
le^fdh^ die Anttud Oporalutg Hia 

! i^gaoclato all the week you all ace doini. 


Siacaeiy. 


Route 9^ Box 1 19 
pl)«<le,hBi. 65248 
(816) 248-3068 
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United States Department of the Interior 

nSH AND WlLDUt* StAVlCE 
IhsK Mktf Wtiditft Snhaneemeni 
ntMOmcr 
6o« c*MCh«rrf bvMt 
Cohiirib)*i MitMurl bStOi 





MAR 2 $ 


Cttionvi ftiehird H. S»rin0 
Divbrlet enyinMr 

eiw]r pittriw, of inglntsrs 

7d0 r«^r*i BtiiidinQ 
X»n««« Xltftbuxi <4101 

OMf CoIqtmI Hotin^i 

7hit if in K*f*vtne4 to BtiBiU Motie* Kuai»«r y«-00i8l, dftt»4 fmhtvkty 22f 
19t4, rofardln^ tho •pplieation of Kovard County lr*V4# Mftrlet #4 Md Boward 
cpunty Lova* oiatTiet fi for a DoptrtnoAt of tho Army to plaoo fill 

mAccriai in PAX'clott ctpekf Approaiinatoly liloo foot upatroon of itf 
oonfluoAOO with the Hiffooupi hivoP/ nilo Howard County. HiAtouri. 

Following or* the eommoAtt of tho V.t. riab and Hilditfo dtrvies (derv'icoj 
portinont to thlo propOMd Activity, proporod undor the Authority of eh* Fioh 
And Wildlife OoordtftAtion Act (Id U«t,c. «l At Aoq. )r the MAtionil 
invireitMAntoi Policy Act of itct (4i o.p.c. 4321-4117), tKt BAdAn9Artd tpiclAA 
AOt of 1«7<, (;« U.A.C. isii-i<43), AO lAondod, and tho 9.S. FiAh Ahd Wildlifo 
A«rvie« MltipAtiAft Poiiayt 

ThA AppUearto prepAAo to AAAAtfuet a crAAA ItvAA with two attAi eulvArt flood 
control AtrtieturA# in tha creak batwaoh Howard County iavao Bo» 7 and Bo. 4 . 
The purpot# of tha erota Itvaa ia to -leeaan tha inpacta of floodinf Oft 
raaidantiAl. doavAaraial, and acriovitural proptrtiaa, incUdln9 araa atata 
bi^hwaya.*’ Vha propoaed atructuro would not oa placed in a watland, but 
would ^hydroXo^leally ieipaet upatraam intaraparatd watianda and an 
Appmimttaly 8«aert woodad watUnd leoattd downacrtaffi of tha proposed 
atruatutra st the mouth of partlatt Creek* 

The propoaed pro^aet ia within tha cAnpa of th* pallid aturaeon 
(Baapftirhynchua ofpua). rha ran^a of the pallid aturgeon la primarily tha 
Klaeeuri Bivsr and tha Kiaaioiippi hlver dewnotroaM of it# eonfluanoe with the 
Kiaooari hivav. Pallid atwr 9 aon ra^ire lavoar turbid, f rea«f lewinp. braldod- 
ehannal rivarine habitat with aandy and rocky aubatrataa. Hodif Icatlona to 
thia apeeiaa' habitat have bloekad movemanta, doatroyed or alterad ita 
apawning aradtr raduead ita food aourcea or ita ability to obtain food, 
altarad watar temperaturaf » and changad the hydrograph of tha larga rivarlna 
habitat it reguirea to auaeaaafuily oomplata Ita lift cyola. Ovec-f lohing, 
poiSdtlon# and hybeUiaatUn alao may have led to tha apaciaa' dramaUo 
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fif 

eS the praenriov* {KialtiM e< tM atua9aoa« it is 

thst setivitiss that nsy tfurthsr io^et itt hsbitst, bs serutiniesd eioisly* A 
msjr*** 9Qsl of ihs tmllii fturffSOA Mioovssy flsn* il pirseostLon sod 
rss<ioar»ti»ft of fXvmiftnm divoroity^ inoioding bsfkwssops, aldo oAsooolt 

and tvii>otPvr siOittAo. 

iro esnnot eoneoc st vhlo ti«« with your hrsiihlnsry dstormlnstion that tho 
Pfojoct wiil not affoot tim foillid stut^son. Sossuss iho piftliid stysseon fliiy 
ooeuir in tho pra^oot arts, it if ths rsspOnf Uility Of ths Corps of InQliifoef 
to dotoniiina whothoc its sotien aisy sffsot cbls fpfolost Any Sdvfrit fffoot 
thft esnnot bo avoidod iriffori • *My stfsst" finding sM the fvriftil 
ffonovitscion roguirestontf at 80 cm 403.14. Porwsl fonsuitstion is inltistsd 
by m wsictan from your ofoncy te this effise. 

hn oncsptioA to fersisi sonsultstlen is if thS isrvios provides writtOA * 

coRcuf^ronos with a written finding by tht Corps thst its sctipo *10 i^t iiksiy 
to sdvorsoly of feet Uecod spfeioa.^ Ths corps should support such a finding 
with adoguata data and snalysas subaittsd ooncurrantiy with any not liksly to 
advseaaiy afCaet eonciwsicn. 

th* pwrposa atatsfsant contained in tha rubiio Notlas is not elaar as to how 
tha proposal would losson the i«pa<^ts of flooding, ws assuna tho lioodlng Ln 
gvoatiea is baokwatar froa high flows Oft ths Hlssouri ftivst. Mow would flows 
in barlstt Crosk froa basin run-off ba aanagsd with tha prsposad strweturs in 
plaeof 

Thar* aro savartl blua hoUc on Oartlatt crosk thst ware orostsd freo ths 1999 
flood thst could provide icportant habitat for fish snd wildlifs spscias> the 
flsp gstaa on tha eulvarts probsbly i^ld rtstrict any novamtnt of a(|ustie 
epeeies to snd from tha Missouri Ai«er. 

tavaov on ths Missouri Rivor hav# incressed flood hoists by rsdueing »siA 
channel flood storage cspscitias. Cross Isvsss such as is propsstd should not 
ba sneeuragad baeausa they probably would eentributt to furthar reduction ih 
atersgo espssity Of the main ahsnnal and elfsctivs flood plain* 

It is net alatr as te how saieh watland/aguatio habitat would bs affacted due 
to the proposad project, leeause of ths possible nsgativo Unpects to fish and 
wildlifa rssouraaar wa do not boliava this projoet is in ths public interest, 
conbinusd less of Missouri Aiver wetland and floodplain habitat is 
unscaaptabla. v# suggest ths two Isvae diatticts pursue other ftltarnatlYts of 
flood preteotlon. such so setting beck ths Isvsss. 


Pallid sturgaen rseovery tean* Rovcmbsc 7, 19I). ballid sturgeon 
recovery plan. Pish snd Viidt. asrv.. Pvnver co. ii*pp. 
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»« #f4-D01t< 

•heuld you harw e6nf*rniii« t>i»M ee«Mi*At» and raeomMAdatioAft^ OV if 
«#• eaii h% ot any Curthvr aaaiatanea^ plaat* aontaot Rick ttanaan at tha addraai 
ak*v*, •r ay «Al«ph»Aa at 


ainearaiy. 



Smriy J. Br4b4na*r 
tuid tupcrvlior 


eat MBCi Jafftraon City. M« (Bttni Dan Dlaknalta) 
met Oraffaraan Cltyi HO <Mtni Dannla fl«4) 
MSMif Mftartan OMy, no (aatni John >udraai 
|r»l Kanaaa Ciay. M (Mtni Kathy Kaldaa> 


IUJl>ahii4»yiimi8IM 



DCPAWrMENT Or THE ARMY 

KANBA» eiTT OQnf*S OP VN9tMnRjl 

790 PsfrtAAt. ■UlUPtNO 
KANVAS 9177, AAtDS-AAS* 

AIM-7 7» Auniat 2 ^, 1994 

AniwriOH 97* 

Project Evtluitlon Section 
CM- 90186} 


Nr, P«Ml S. Oe¥l», freildent 
Hwerd County Uv«« oinrict #4 
P.O. Box 43 

Bsonville, HUsciirl 66233 
Dear Hr. OavUi 

This letter pertains to the eeetlnj and site visit conducted spjn your 
request on Jum IS, 1994, regarding yoor proposal to construct a cross levee 
with flood control structures, see the e nclose d m einorand un for record and 
attached at tendance sheet , A/, v /«>-t rKtn t Ail, v-x, u'lif- A 

The site visit and inspection was productive and provided valuable 
inroroatlon needed to review the proposed activity. We have identified 
several concerns and Issues which we oust address prior to arriving at a 
^dsion. As a part of our review, we aust evaluate the availability of 
alternatives which «ay achieve the basic purpose of your project end whether 
your project would cause significant degradation to waters of the United 
hates. 


He believe the structure nay impact aquatic life and prohibit fish 
Bovemant from the Missouri River Into Bartlett Creek and the newly created 
blue holes. In particular, the project «ay block spawning fish from moving In 
and out of Oartiett Creek when it would nest likely be accessible without your 
project. 


Can 


We are concerned about whether the project would likely work as proposed 
and save significant damage during a flood event. Also, would the damages 
prevented outweigh the 'impacts to Bartlett Creek and, if so, what type of 
mitigation will work? if iHnually controlled gates are utllUed as you 
suggested, what sire and type are needed to adequately control the flows? 
the gates be operated to achieve both flood control and wildlife habitat 
purposes? In addition, how would coordination with the Bon femme Levee 
District work if the existing tieback levees are constructed to mlnimwii height 
standard and allowed to overtro? Would yo^ project f]“f , 

Impacts downstream to the Bon Feeme Levee Olstnct. or will It possibly lessen 
Impacts there as wall? 
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Because of the apparent Impacts to Dartlett Creek, w» need add1t48nal 
infonMtlon from you to assist us In preparing an environmental asaessaisnt ana 
to analyze potential alternatives that may satisfy the basic purpose of your 
project. 

Before we can make a decision on your request, you must address the above 
Issues end concerns, We reeowitend you obtain the services Of a multi- 
disciplinary engineering firm to study and report on the feasibility and 
iiiMets of your project. We will review the information and explore possible 
alternatives as soon as possible after we receive a thorough report from you. 
If you wish us to meet with you end your engineering consultant, or if you 
have any questions concerning this matter, please feel free to write «e or to 
call Mr. itel Stanford at 816-426-2116. 


Sincerely, 


J, 


tVuO. 
lewett 
hlef, Regulatory 
Operations Pivisit 


. 6. Jewett 


r Breach 
on 


Copies Furnished: 

GervGlnter, President. Howard County L.D. No. 2 
Kathy Mulder, Environeental Protection Agency. 

Wetlends Protection Section 
Rick Hansen, U.S. Fish and Wildlife Service, 
ColuMble, Missouri 

Todd Hudson, Missouri Department of Natural 
Resources 

Gary Christoff, Missouri Department of Conservation 

EO-HR Vento 

FOMX 

OO-PC 
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United States Department of die Interior 

nSH AND WILDUFE SERVICE 
Vrvictf 

DVO tm CtpKoi Aveimr 
VbmMT^ Notlh D«lu?«a 

OCT 24 IMS 


Hr. Chet Worm 

Chief. Reservoir Control Center 
Hissourl River Division 
U.S. ftnuT Corps of EnQlneers 
12565 West Center Ro«d 
Onshs, NebrasKs 68144-3069 

Dear Hr. ttons; 


I The Service participated in the August 6-8, 1996. nKetIng of the Missouri 
River Natural Resources Cosnlttee (tKNRC) and discussions on operations of thd 
Missouri River system for 199?. The Service endorses the reconnendatlons of 
the HRNRC in their August 30, 1996. letter to the Corps on the AOP. 

The Draft 1996-1997 AOP Is nearly the same as the AOP for the last 2 years and 
follows the current Master Manual exwgtjn^iDfUClccumstance of a significant 
drough t ..cond 1 1 laiLwhEn additional iSatir "^conservation measures would be 
TBplemented. The Draft AOP for all five runoff scenarios follows the March 
IS, July 1, and September 1 storage checks In the Master Manual used to 
detemilne navigation flow service level, navigation season length, and the 
winter multipurpose system releases.- 

The Draft AOP Includes adjusted regulations for fish spawning and endangered 
species nesting habitat for the Median, lower QuartDe, and Lower Decile 
runoffs. Releases at fort Peck. Garrison. Fort Randall, and Gavins Point will 
be Increased In early May to prevent terns and plovers from nesting on low 
elevation sandbar habitat and maintelred at those average levels with steady 
; releases or repetitive dally patterns through late August. A minimum flow of 
3,000 cubic feet per second (cfs) will be maintained below Fort Peck during 
; downstream flood conditions. 


The Fish and Wildlife Service (Service) has reviewed the Corps of Engineers' 
(Corps) Draft 1996-1997 Annual Operating Plan (AOP) for the Missouri River 
Main Stem Reservoirs and Susmary of Actual 1995-1996 Operations and offers the 
following comments for your consideration. 


P /(p o^J3 
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The Upper Quartlle and Upper Decile runoff scenarios, with above normal 
runoff, follows the Master Manual wlilch requires flood control operations and 
reduced releases from the main stem reservoirs until floodlnq has subsided, 
and subsequently, increased releases for the evacuation ot reservoir flood 
storaqe during the month of July and/or August. Tor these two scenarios, the 
Draft AOP Indicates that the Corps will try to avoid the need to move and/or 
collect eggs of the -least tern and piping plover by implementing other avenues 
of conservation and regulation. 

The Median runoff also includes releases which provide a steady to rising lake 
level In the upper three reservoirs during the spring spawning season. 

Although dally peaking for hydropower will continue at the upper dams, the 3- 
day cycling of releases at Gavins Point Dam will again not be adopted In lieu 
of more constant flows to the level needed to support navigation in August. 
However, third dey peaking would be considered at Fort Randall. 

For all operational plan inflow scenarios for the summer of 1997. the 1990 
Biological Opinion on Operations of the Missouri River Main Stem System 
requires the Corps to create habitat for terns and plovers below Fort Randall 
and Gavins Point Dans. However, the AOP indicates that no habitat creation Is 
planned as efforts will be focused on evaluating the effects of the high 1996 
reservoir pools and high spring and summer flows on habitat conditions. If 
significant drought conditions return to the basin and system storage falls 
below 52 million acre-feet on July 1. 1997, water conservation measures would 
be implemented by shortening the navigation season 2 weeks earlier than 
required by the Master Manual. 

General Comments 

The Draft 1996-1997 AOP 1s similar to the 1995-1996 AOP. Therefore, the 
Service's comments In our October 20. 1995. letter to the Corps are still 
germane, and some ere restated below. 

General Flow Recoanendations 

In general, the Service does not oppose the Median, Lower Quartlle, and Lower 
Decile runoff scenarios, but continues to ’^ impnrt an npp-iting nnrn n rin th nt 
more “*niiTT T "itiirr' *iy'lr'?ii*ir h r recoranend the implementation of 

an a dJ^nal l nrrTirr"t rf fl”-' tn r"nifi1f n ‘‘pr’*"! fr^i wh hy^HprUning 
finwfyfrnm .iiinw *t)p-fyq h Auoust-l n ]ieu of the steady flows as proposed. 1 
believe that such a scenario Is an Integral component to the long-term 
solution to the environmental degradation caused by llie past operations of the 
Missouri River. Such an Incremental change would be less than the spring 





f1«5 Identified in the preferred slternatlve W «i« Hester Manuel Draft 
, ironnental Impact Statement (I.e.. full service plus 20.000 cfs) and much 
less than the current navigation releases scheduled by the Corps from 
S^tenber to md-Noveiiiber <1,i. ; full service flows pliis 25,000 cfs at all 
target locations) (pa^ HI of the AOP). 




The Corps acknowledges deviations from the Master Mamial and M)P based on 
experiences In recent years (e.g.. first full paragraphs on pages 109 and 
110). Therefore. 1 encourage the Corps to use the AGP as a means to test and 
document the effect of incremental flow changes on the river ecosystem, 
including native fish recruitment and least tern and piping plover 
productivity. Furthermore, documentation and monitoring of actual operations, 
especially those which depart significantly from the AOP. provides Inportant 
information that would otherwise not be available, I believe that planned 
deviations to the AOP or "adjusted regulations for ecosystem benefits" could 
be addressed in an Environmental Assesseient. 


a For the Hiper Quartlle and Hiper Decile scenarios, the Corps proposes a repeat 
■ a of the spring 1995 and 1996 flood control operations which either forced the 
. a birds to nest at low elevations and then put than at risk later when Mgh 
. f storage had to be evacuated, or completely Inundated nesting habitat. Such 
\ .ctlon emphasizes the need for the Corps to be more proactive 1n habitat 
j creation and management for the least tern and the piping plover. • High 
: elevation sandbar habitat created by high flows In recent years Is apparently 

: not high enough or in sufficient quantity to prevent problems with these two 
• i flow scenarios. 


I request that the Corps provide annuel, u ndated reliitinnship s hPtwnon 
•• discharge and amount and elevation of sandbar habitat. J bis information is 
needed for the Service, MRNRd. end othefs W TOKe'Infonwd flow 
i recomndations to the Corps, 

Under all runoff scenarios. I continue to recosnend that the Corps supply 
' flows In support of tern and plover nesting as required by the November 1990 
: biological opinion. I recommend releases that more closely mimic a natural 
: hydrograph with flows high before the errival of terns and plovers. Once the 
birds arrive. If no tern and plover habitat Is available above the high spring 
flow level, water levels should descend to provide the birds habitat by June 
1, Hhen sufficient nesting habitat Is available above the high spring flow 
level, 8 June IS descent date Is acceptable. Declining flows throutfmit the 
tern and plover nesting season Is highly recommended. 
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Tarn and HiinacMent Recamandatlons 

Like the 1996-1996 AOP. the 1996-1997 Draft AOP does not adequately address 
the Corps' requirenemt for Beetlno the Service's Noveinher 1990 jeopardy 
blolojical opinion on the effects of operations on the least tern and piping 
plover. Fledge ratios and habitat requirements for terns and plovers have not 
been met. '-TlrrCSrpTThODW' expand this discussion and explain how they 
propose to meet the requirements of the biological opinion, i recognize that 
interim conSerVatTori'MeSUrBS aru'tinder consideration: regardless, degradation 
of the system continues. 

The Corps should supply report requirements of the November 1990 biological 
opinion to the Service, as well as the Tern and Plover Management Team, by 
December 31 of each year. The Information presently contained 1n the Draft 
AOP Is not sufficient to meet reporting requirements as dictated by the 
Reasonable and Prudent Alternatives and Reasonable and Prudent Measures 
sections of the November 1990 biological opinion. Please refer to this 
document for specifics on Information to be included In this annual report. 
Without complete and timely annual reports, the Service and Tern and Plover 
Management Team cannot provide appropriate tern and plover management views to 
assist the Corps In.neetlng fled^ ratio requirements. 

The Corps also is delinniient nn maatinn . annual repfir^tnn reg iilrpmantc for 1994 
and 1995 reports fOTthelr endangered species subpermtt 93-07 Issued under 
authority of permit PRT-7O4930, AHhou^ the Service has received partial 
reports and Information, the Corps needs to finalize these reports and 
complete the 1996 report by the Oeceaiier 31 deadline. While the subpermit was 
amended to meet 19% flood operations, the subpermit expires December 31. 

1996. A new subpennit request for 1997 should be received by the Service by 
November 15. 1996. Without receipt of 1994. 1995. and 1996 subpermit reports, 
the Service cannot renew the Corns subnermit. as noted in rextrirUnn rs 1 of 
subpermit 93 -^ ^ 

The Corps needs to continue and expand upon habitat and management efforts to 
meet fledge ratio requirements. A return to a more normal or drought water 
year provides the opportunity for the Corps to implement habitat and 
management efforts on a much larger scale than past efforts. Although flood 
years may prohibit habitat construction or enhancement efforts, the Corps' 
planning efforts In support of habitat needs to continue. I am concerned that 
the Corps, acknowledging that the biological opinion requires habitat creation' 
in 1997 below several dams (pages llB and 119). does not intend to create 
habitat in 1997. Also, the Corps December 4. 1995. response to the Service's 
comments on the Draft 1995-1996 AOP and commitment to provide a plan and 
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creite h«l)itat ln 1996 appears to have bean unfilled. Therefore. I 
reeaphaslze that the Corps physically restore and create high elevation 
sandbar habitat If flows are not laanaged to achieve that habitat. However, 
flow laanagenient uy be the aiost- cost-effective and biologically valuable tool 
to create and Mlntaln clean sandbar habitat. 

I enphasize that the Corps' salvage/captive rearing efforts for the least tern 
and piping plover cannot be a substitute for providing adequate recovery 
habitat. However, the progran has merits and I encourage the Corps to 
consider additional survival studies specifically designed to assess survival 
of captive raised chicks in natal release areas, I recoamend that the Corps 
work with researchers to develop and implement research designs to answer 
these survival questions. The Corps also needs to maintain Its proficiency In 
its captive rearing program. Such initiatives will provide a basis to 
objectively evaluate the appropriateness of a salvage operation 1n future ■ 
years. 

Specific Cenments 

Page. 15. Navigation Reouirements - The Corps proposes to maintain operational 
flows at artificial highs below Gavins Point Dam and other upstream dams to 
preclude endangered species nesting ln favor of navigational support. Thus, 
the Corps appears to prioritize navigation over endangered species nesting. 

In the bolded paragraph, the Corps refers to the aforementioned action as 
habitat control for endangered species rather than support for navigation. 

This paragraph also refers to preliminary results of a Corps study that 
indicates releases to meet navigation requirements may be less than previously 
thought. This favors terns and plovers since lower flows usually means more 
habitat. Please clarify why the Corps would offset these low flow 
requirements by providing additional releases If the low flow requirements are 
already being met. 

Pa 2 3 , FUh a nd Htid l lfe - The first paragraph of this section and Its 
references to threatened and endangered species should be clarified. 

Recently, changes occurred to the 11st of candidate species. Currently, the 
following five species of fish and wildlife are listed or are candidates for 
listing as Federal threatened or endangered species; least tern (endangered), 
piping plover (threatened), pallid sturgeon (endangered), sturgeon chub 
(candidate), and sicklefin chub (candidate). 

Page r s. Ttoatened and Endangered Species - The last paragraph of this 
section should be revised. The paddicfish and the blue sucker are no longer 
on the candldate list, but are considered species of special concern. The 



pti'iiyraph a1»o states that the palHd sturgeon was listed as an endangered 
' species in 1990 and consultation on the pa111d sturgeon Is a Federal 
.requirement. The paragraph should be expanded to reflect that this 
requirement has not been net to date. Consultation was pursued through the 
Master Manual consultation, but because of project delays will not be 
completed for several years. Other options are now being discussed by the 
Corps and the Se^vice^ 

Edge- 47. Systems Operations - The first complete paragraph refers to 
endangered species cycling. Tills paragraph should explain that endangered 
species cycling or savins Point releases of 1 day up and 2 days dowi Is 
primarily conducted in support of navigation. When terns and plovers arrive 
In Hay, releases are increased to the level needed to support navigation in 
August. Otherwise, birds nesting at low elevations would be at risk to 
Inundation later when navigation targets require additional discharge. This 
release scenario siqiports navigation first and other authorized purposes (e.g, 
fish and wildlife resources) second, with the exception of flood control. 

yPaae 61. Downstream Reach ■ The last paragraph includes a discussion on 
accumulation of sediments at marinas downstream of Gavins Point Dam. 1 
’'suggest that the Corps explore all opportunities to use sediment removal 
operations to create tern and plover habitat. These type of projects would 
fall within the scope of interim conservation measures. 

Page 87. Endangered and Threatened Species - The Service acknowledges that the 
Corps has created some sandbar habitat on the Missouri River system: however, 
habitat creation efforts, to date, are Insufficient and predation continues to 
be a problem because of Insufficient habitat to distribute the birds. The 
Corps has not provided sufficient information for either the Service or the 
• Tern and Plover Management Team to evaluate low fledge ratios. Also, low 
fledge ratios likely are related to severe weather', nest inundation, and other 
^ factors. However, the Corps has been given the directive 1n the biological 
f*' opinion on Missouri River Operations to address each of these areas through 
management techniques to Inproye fledge ratios. Service reconnendatlons In 
the draft biological opinion on the Master Manual provide the Corps with a 
tern and plover habitat goal to strive tor and maintain. 

Paoe 88. Endangered and Threatened Species - The discussion in the first 
paragraph, and Table XIX on the next page, should be amended to include 1990 
data. The last sentence of the second paragraph should be revised to state 
that birds were raised at the Corps' uavins Point tern and plover captive 
rearing facility, not at the Gavins Point Hatchery. All subsequent references’ 
to a hatchery should be changed to captive rearing facility. 
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Paan!j,,BB-Bl fndgtmrff l and Ttireatened Speclei • Infomatlon reported for the 
tern and plover salvage operation Is not consistent. Total nurntwr of eggs 
salvaged per reach and census nusfcers by reach should be reported In this 
section. 

Page 92. Suimarv of Habltet.Aetivitles - Although the biological opinion 
required the Corps to. create habitat in 1996, no habitats were created. I 
recoemend that the Corps expand this section with an explanation of why 
habitat activities were not conducted. 

Page 92. Stanaarv of Non-Hah1tat Activities - The Corps should reference 
predator aianageipent in this section, e.g.. nest cages. Jn addition, the 
Infotrotl on regarding the release and monitoring of birds Is Incomplete and 
inaccurate, and should be revised. For example, all released birds were 
monitored whether they were radioed or not. Transmitters were placed «i 50 
birds. 25 terns end & plovers. I suggest the Corps add a brief sumnary of 
the results of the monitoring effort to this section. 

Page llB. Annual Operating Plan. General - The Service supports the 
recomsendatlons of the Missouri River Natural Resources Coiraiittee. He 
sp«:1f1cal1y support the elimination of spiking releases at Gavins Point Dam, 
dKlining flows throughout the tern and plpver nesting season, and mlnitw 
flows below the dams. 

Page 109. Annual Operatino Plan. General ■ in the second paragreph. the Corps 
references other avenues of conservation and regulation to try and avoid 
moving or collecting tern and plover eggs 1n 1997. These avenues should be 
Identified and discussed further. 

Page 115 ■ Operations During the 1997 Navigation Season - The last sentence in 
the first full paragraph misrepresents the issue of additional water expended 
enA endangered species operations. Additional water 1$ not needed to benefit 
endangered species, but to preclude endangered species nesting to primarily 
support navigation. Increased releases In May to the level needed to support 
navigation In August, and maintenance of those levels through August actually 
Inurtdates considerable habitat otherwise used by terns and plovers. The Corps 
should represent this issue more accurately to the public. 

Page 116. Table Xklll - Footnote 3 also misrepresents the Issue of additional 
water expended and endangered species operations. Same comments as above 
appl^. 
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Bfl« nr. Sawry of Besgraalr.liemIftt1gn'A:tlYl»s5 for En, .naered Spaeies 

and risti ProMO^tlon Enhancewent . Relative to the discussion In the first 
para 9 raph. the Servlca does not support a constant flow below Gavins Point 
^rlng the nesting season. The Service supports high spring flows that 
decline ttirougiiuut the nesting season. If the Corps Insists on supporting 
navigation needs over endangered species nesting, the Corps also must 
recognize that the forecasts for flow needed to support navigation in August 
change. If forecasts change, particularly early In the tern and plover 
nesting season, such that lower flows would be required to meet August 
navigation needs, the Corps rtould lower releases at Gavins Point in support 
of nesting terns and plovers. This type of action will benefit the birds In 
terms of habitat availability. 

J appreciate the oppmtunlty to connent on the Draft AOP. If you have any 
questions, please call me (7O1-250-W1) or Roger Collins (701-260-4481). 


Sincerely, 


cc; 






A 


llyn J. Sapa 
Field Supervisor 
(torth Dakota Field Office 


ARD-ES. Denver (60120) 

Field Siqiervlsors. ES 
Coliinbla, Missouri - 
Helena. Nontana 
Grand island. Nebraska 
Manhattan, Kansas 
Pierre, south Dakota 
Sub-Office Coordinator. ES. Billings 
Missouri River {^wrdlnator, FFA, Pierre 
Project Leader. Missouri River FWAO. Bismarck 
Project Leader, Great Plains FMAO. Pierre 
Project Leader. Colimbla Flshwy Resource Office 
Oialman. Missouri River Nst. Res. Counlttee, Bismarck 
(Attn: 6. Power) 
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JOSEPH GIBBS, P.E. 

■ Englh&tring Stvlet 

■1 j 10 glut AirtOowg briut ' 

Oolumb/ii, MO oazgs-eopo . 


; April- <,1997 ■ 

Mr. Diiv^ McMurray ’ • ■ ■ 

10 Coflnad# T'^rrace 
Burlington. Iowa 52601' 

RE; Sndanqered SpBcloa Ant — • RecQft.'jtruntion of 1993- Flood 
Damaggd T-avaes. 

Paai; Ma . MivMarray^ • 

' 1 am a Protesaional En^ln^tar in piMvdt* Didotict in Missouri 
and havw vxLwuatiw'* «M.peridnAe evor tho oaot SB Vaa'rs with lavaa 
and drainaga projactfi and municipal- utilltios in the. fluodplaina 
o£ tna (418SOU1J. Rlvwx and 1 ts 'trlbutarlea . -I hayn been ael^ad to 
forward to you my axparlencea with tha 1993 flood. with' regard to 
the SnUongejed Speeiea Act and how tho act hindered 
reconatructioh of leveaa in the flood deanaged areas. 

I wsa yeihuiiaily involved -as a rrojaot Bnglnoor with the use 
of Federal Economic Development Adjninlstratlon (FEOA) grant 
monies in the AeOvoalructlon of a lovee eyatenv op well ee an 
observer for other levee districts in central Missouri that were 
getting tnuir levwea A'-epalA-sd' by the- uo Arniy Corpa of Sngineere 
luSA-'COS). The endangered specie's regulations that caused the 
most problems aiiU lioleys for these projects ware those rogording 
the bald eagle. To tny bast belief and knowledge < the bald eagle 
program In Missouri Is solely a federal ptogreua UtvougVi Lhe Fieh 
and wildlife Service' <Fws) of the US Department of interior. 

This would therefore influence the policy and adminlatratlon of a 
program involving the expenditure of fedara.l funds for repair of 
Levees. The two items that caused the most delays and problems 
were: 

1 ) 'i'he requirement that nu txewa pould be . vem;byed to make 
borrow dirt .available for lava# repairs if the trees were 
putbo'viel eagle coostS/ perches or nesting olteo. 

2) The requirement that no. conairuetton equipment dould be 
operated within 1,320 feet of a potential eagle xoest, ■ 
perbhe and nesting site from November 15 through May 15. 

With respect to the clearing oic liwws, ww were able to 
manage around thia problem most of the time? however, the 
regulrenienu uf muL wpex'atlng' eloae to eagle parchV roost or 
nesting trees was Impossible.. As far .as the time of the year was 
uvuvextiwU, these winter' months are some Of the’ moot produotlvo 

1>Mo 9 »m/7fof7fm S73/et7$.d3T7, OfAcm tntf H^w MX S7S^fS^S46 M /ytobth ^e/e21’!^fiy7 
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April 4, 1997 
Mr. r)av» McMurray 
Pagd 2 of 2 

for oon 0 t.ruot. 1 on becauAA Ctia- rivi>4 '.id at a low Iav»l which Ulrica 
out Ilia soil* balow gfftdfi.. it waa explained to ,us by the U 5 A C 0 E 
and the FWS that it eagiles were spotted iu Uie area during theee 
months, construction wouid have to atop.. WPrk stoppage actually 
happenad on a levee repair project in the winter qt 1994 in the 
-li^ffareon riity, Missouri area because eagles were spotted in the 
•rea. 


when work is stopped thare. la always the chance that future ■ 
wwarher ^uU ground conditions/ that would pthevwisa have bean 
avoided/ could delay work into a period ot normal seasonal 
flooding that wuuld wash away partially oompletod work. Thia le 
not only a waste bf money but also creates bohdltioos for 
destruotion of public facirljbies and unsafe bondltione for people 
working the in area normally' protected by the levee system. 

As tar as my own. personal fepa project wa» Witcerned/ x had 
to appeal to my Repreeenta.tlve who was able to influence the 
Secretary of the interior to provide mw with a variance on the 
set back distance from trees so that construction could proceed 
v;ltnout interruption. This appeal took approximately 0 weeks to 
accomplish when we otherwise would have been proceeding- with the 
project. 


' In Summation/ there seems to be a total lack of common sense 
in the aUmiaJ ^Lratlon of -the endangered. -dpeoloa' Act when vital 
concerns and safety for the general public are considered. Tf 
aoiuu law tiwwde to- be .passed so that amergenby work .projacta can 
be more timely so as prevent monetary waste and unsafe 
c!Ui:Uj LiC/n&/ then X recommend that v»« should prOoood witlv euoh a 
law. If you have any question's, please contact ma. 

Sincerely yourS/ 





JBG/eh9 
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TESTIMONY OF HERB GUENTHER 
EXECUTIVE ASSISTANT 
WELLTON-MOHAWK IRRIGATION DISTRICT 
COMMITTEE ON RESOURCES 
H.R. 478 

105TH CONGRESS, 1ST SESSION 
APRIL 10. 1997 


Wr. Chairman, committee members, my name is Herb Guenther. I am the 
Executive Assistant for Special Affairs with the Wellton-Mohawk Irrigation and 
Drainage District (WMIDD) in Weilton, Arizona. We are a political subdivision of 
the State of Arizona that provides irrigation water, power, drainage and flood 
protection for the residents and lands in the Wellton-Mohawk Valley. WMIDD is 
part of the Gila Project authorized by Congress in 1947 to be built by the Bureau of 
Reclamation. The project was completed and transferred to WMIDD in 1951. We 
are located along the Gila River in Southwestern Arizona, approximately 30 miles 
east of Yuma, Arizona. We operate and maintain the infrastructure necessary to 
provide Colorado River water to imgate 62,500 acres of prime agricultural land. 

The fertile agricultural land is located along both sides of the Gila River for a 
distance of about 60 miles. 


The Gila River in the WMIDD is comprised of the surplus flows of the Salt and Gila 
Rivers which drain a watershed of approximately 50,800 square miles. The Gila 
River in the WMIDD is normally a dry river bed that only receives flow when the 
numerous upstream reservoirs fill and spill or excessively heavy local precipitation 
causes the desert washes to run. 


In 1959, the United States Corps of Engineers (USACE) completed Painted Rock 
Dam, 57 miles upstream from the WMIDD, to provide flood protection tor WMIDD, 
Yuma, the Imperial Valley of California and Mexico. As part of the Painted Rock 
Reservoir Project, Congress authorized a flood control channel to bo built from 
Painted Rock Dam to the confluence of the Gila River with the Colorado River. 
That flood channel project was never funded due to unfounded environmental 
concerns and changing benefit/cost considerations. 


In 1973, following a damaging flood, the WMIDD began considering alternatives 
to provide flood protection from the Gila River. In 1984 foltowing an exhaustive 
environmental compliance marathon, the WMIDD began construction of a scaled 
down flood control channel and levee project to protect irrigation infrastructure, 
adjacent farmlands , transportation facilities and local communities from Gila River 
flooding. The USSR provided partial funding and environmental compliance 
assistance. Environmental compliance included the National Environmental Policy 
Act (NEPA), the Endangered Species Act (ESA), section 404 of the Clean Water 
Act (CWA) and the National Historic Preservation Act (NHPA). The Project was 
issued a 404 CWA Permit on the basis of an envkonmental assessment and a fully 
mitigated finding of no significant impact (FONSI). The flood control project was 
designed to safely handle a 10,000 cubic feet per secorKi (cfs) flow. 
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In January 1993 the flood control project was 98% complete. Following a series of 
severe winter storms, all upstream reservoirs were full and surplus water began to 
fill Painted Rock Reservoir. By the end of February 1993, Painted 
Rock Reservoir had filled to capacity (2.5 million acre feet) and began to spill, 
eventually reaching a peak uncontrolled spill of 25,800 cfs. Despite a tremendous 
flood fighting effort, the downstream flood control project was heavily damaged by 
this 500-year flood event ( 0.2% annual chance of occurrence). Flood flows lasted 
more than 1 1 months, finally ending in late November 1993. In the end, 65% of 
the levee project was destroyed and substantial damage was suffered by irrigation 
and drainage facilities, roadways, bridges, power facilities and private property. 
Damage to public facilities alone in the WMIDD exceeded $100 million, exclusive 
of highways and bridges. The area had been declared a Major Federal Disaster 
Area. Bemuse of the level of damage and the increased vulnerability to future 
flood flows, WMIDD immediately applied for disaster assistance under the Robert 
T. Stafford Disaster Relief Act (Public Law 93-228). 


Due to accretion (gradual change) and avulsion (sudden change) of the river 
channel during the flood, the course of the Gila River had changed location as 
much as a mile at some locations within the WMIDD. The river now occupied large 
areas of larxt that were prime farmland before the flood. Nearly 10,000 acres of 
farmland were damaged by the flooding with more than 2,000 acres damaged 
beyond reasonable repair. This new river alignment significantly complicated the 
process of restoring flood protection. 


Implementation of the Stafford Act is overseen by the Federal Emergency 
Management Agency (FEMA). In October 1993, at the request of FEMA, the 
WMIDD did a cost comparison analysis of restoring the flood protection facilities 
along the post-disaster river alignment versus returning the river to its pre-disaster 
kxration. The analysis demonstrated that it was less costly to use the post-disaster 
alignment which was also the alternative favored from an environmental viewpoint. 
FEMA directed the WMIDD to proceed with the design and environmental 
compliattoe for the restoration of flood protection facilities along the post-disaster 
alignment 


In December 1993, FEMA and USAGE detennined that the portion of the project 
kxtoted “within the waters of the U.S.' would require permits under sections 404 
and 401 of the CWA and that the remainder of the project would require clearance 
under NEPA. The USAGE was designated as the lead Federal agency for 
environmental compliance. 
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In January 1994, WMIDD working under the guidance of FEMA and USAGE, 
organized the Interagency Working Group (IWG) to scope the project and assist 
with environmental compliance activities. 

Compliance activities included: 

Clean Water Act - Sections 401 and 404 (CWA) 

National Environmental Policy Act (NEPA) 

Endangered Species Act (E^) 

National Historic Preservation Act (NHPA) 

Executive Order 1 1990 - Protection of Wetlands 
Executive Order 11988 - Floodplain Management 


The Interagency Working Group included: 

U.S. Army Corps of Engineers (USAGE) 

Federal Emergency Management Agency (FEMA) 

U.S. Fish and Wildlife Service (USFWS) 

U.S. Bureau of Reclamation (USBR) 

U.S. Environmental Protection Agency (USEPA) 

Arizona Department of Environmental Quality (ADEQ) 

Arizona Game and Fish Department (AGFD) 

Arizona Division of Emergency Management (ADEM) 
BookmarvEdmonston Engineering, Inc. (consultant) 

Resource Management International, Inc. (consultant) 

WESCO (consultant) 

The Interagency Working Group (IWG) held 12 meetings between January 1994 
and February 1995. In March 1995 the USAGE issued a finding of no significant 
impact (FONSI) based on a fully mitigated project The final environmental 
assessment (EA) and the FONSI were noticed and made available for public 
review during March and April 1995. In May 1995 the USAGE issued the CWA 
404 Permit with the support of all the Interagency Working Group except the 
USEPA. The USEPA continued to demand that USAGE and FEMA prepare an 
environmental impact statement (EIS) even after 3 months of repeaM attempts by 
the IWG to address their unfounded concerns. 


With regard to this project, compliance with the Endangered Species Act viras not a 
major issue. While the endangered Yuma Clapper Rail was found in the area prior 
to the 1993 flood event, the complete decimation of aH potential habitats during the 
disaster precluded a finding of effect wd thereby avoided a lengthy section 7 
consultation. The post-disaster environment resembled a moonscape with nothing 
but debris littered sandbars occupying most of the river bottom. 
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Compliance with section 106 of the National Historic Preservation Act was a 
different matter. Our primary rock quarry located at Antelope Hill had undergone 
two previous 106 compliance assessments with a finding of no effect. However 
the mountain on which the quarry was located had been found to be eligible for 
listing on the National Register of Historic Places due to a large amount of rock art 
(petroglyphs) found on parts of the mountain. In addition, unknown to WMIDD, 
subse(|uettt archaeological Investigations had found the presence of ancient 
miVkig sites where Native American Tribes had quarried stone for the production of 
tools used for grinding. Since the area was Register Eligible the statute required 
additionai consultation with the Native American Tribes and the Council on Historic 
Preservation. Part of the consultation with the Native Americans Involved asking 
them if the mountain was a Traditional Cultural Property In the view of their tribes. 
Predictably, the majority answered in the affirmative which led to an additional 
intense and convoluted process. Now more than three and one half years into the 
process, we have yet to receive permission to continue our quarry activities to 
develop shot rock for the. revetment of our restored levees. 


In June 1995, after being stimulated by employees of the USEPA, the Southwest 
Center for Biological Diversity (SCBD), Defenders of Wildlife (DOW) and the Public 
Employees for Environmental Responsibility (PEER) filed suit against USACE in 
U.S. District Court seeking to enjoin the project and force preparation of an EIS. 
The WMIDD filed a motion to intervene in the lawsuit in July 1995. 


In August 1995, FEMA withdrew from further participation in the fkxxl protection 
restoration project citing their new levee policy and dual Federal authorities as their 
ju s tification. They subsequently deobligated all funding thereby leaving the 
disaster recovery effort without a source of funding. The dual authority FEMA cited 
was the PL 84-99 authority of USACE. However, the PL 84-99 program had not 
been implemented in Arizona and was not available in-lieu of the Stafford Act. 
WMIDD faed a formal appeal of FEMA’s decision. In December 1995, the WMIDD 
was granted intervenor status in the lawsuit against the USACE. WMIDD quickly 
filed a motion for a summary judgment on the basis that the plaintiffs lacked 
standing. The Southwest Center for Biological Diversity gave 60 day notice to 
USACE that they intended to file an additional litigation claiming a violation of the 
CWA and the ESA. 


In November 1995 FEMA agreed to reconsider the eiigibility of the flood protection 
restoration prriject tor a limited grant under the Stafford Act if the project could 
demrxistrate a favorable benefit/cost ratio based solely on Federal benefits In 
May 1996 FEMA completed the benefit/cost analysis and agreed to partially fund 
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the project if WMIDD complied with some additional requirements regarding NEPA, 
NHPA and Execufli® Order 11988. 

In July 1996 the Federal District Court issued a summary judgment in favor of the 
defendants on the basis that the plaintiffs lack standing. The plaintiffs immediately 
filed a motion for an injunction and an emergency appeal with the Ninth Circuit 
Court of Appeals. In September the 9th Circuit denied the motion seeking an 
injunction and an emergency appeal but agreed to an expedited appeal. The 9th 
Circuit Court of Appeals heard arguments on the appeal February 12, 1997 but 
has yet to issue a ruling. WMIDD to date has spent in excess of $160,000 on legal 
fees associated with this litigation. 


In November 1996 WMIDD completed a treatment plan and memorandum of 
agreement (MOA) for the Antelope Hill Quarry to complete the section 106 
requirements of the NHPA, In January 1997 FEMA became a signatory to the 
MOA. 


In December 1996 WMIDD petitioned ttie Yuma County Flood Control District 
Board of Directors to amend the flood control ordinances consistent with FEMA's 
requirements under Executive Order 11988. The flood control ordinances were 
successfully amended in February 1997. 


In March 1997 FEMA issued a supplemental environmental assessment (SEA) and 
finding of no significant impact (FONSI) under NEPA for the flood protection 
restoration project, The SEA and FONSI are currently undergoing a 30 day public 
review process. The Southwest Center for Biological Diversity is already 
threatening additional litigation. 


The bottom line is, when it comes to restoring flood protection factlifies, the 
disaster assistance program is broken. The environmental statutes assisted by 
regulatory creep preclude the timely restoration of any facility located in floodplain. 
Our project is not a new project It is merely the restorafion of flood protection to 
the same level that existed before the 1993 flood disaster. The pre-disaster 
project had been fully permitted and mitigated. All we were asking for was some 
assistance in restoring flood protection to a devastated area, so the residents 
could once again enjoy some precSrttabHi^ ki their lives. It is now almost 4 years 
since we began the environmental clearance process. Federal, State and local 
interests have invested nearly $43 million in imgation, drainage and power 
infrastructure restoration. Private individuals have invested millions more dollars in 
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restoring their famns and homes. Millions of Federal and State dollars have been 
spent restoring highways and bridges. And today, all that investment remains in 
jeopardy because of a poorly defined Federal program and totally unnecessary 
arxl unreasonable environmental regulatory requirements that preclude the 
restoration of flood protection. 

The current system: 

1. Precludes the timely restoration of flood protection. 

2. Continues to jeopardize the Federal, State and local investment in other 
restored public infrastructure. 

3. Invites litigation from spedal interest groups that wish to obstruct projects or 
have a separate agenda. 

4. Causes unnecessary expense and delay in dealing with environmental issues 
that have no meaningful application in disaster situations. 

5. Prevents disaster victims from restoring normalcy and predictability to their 
Nves. 


H.R. 478 is a step in the right direction but it falls short of many of the obstacles 
that frustrate disaster recovery efforts. There must be clear-cut Federal Agency 
responsMities as they relate to restoration of flood protection facilities. There 
must be examptians or greatly expedited environmental compliance processes 
involving not only the ESA, but also the broader requirements of NEPA, CWA, 
NHPA, E0 11988 and EO 11990. Perhaps a multi-agency disaster task force 
couM be established to convene in the event of a disaster and decide on the spot, 
what sensitive environmental concerns need to bo addressed, what restrictions or 
guideines need to be implemented and what mitigation, if any, is appropriate. 
Those agency experts would need to have solo decision making authority. Lastly, 
we need to take some definitive action to eliminate the regulatory creep and legal 
fiction that results from the agencies and the courts trying to further define the 
intent of Congress. There needs to be a review of these acts from time 
to titne, along with the applicable regulations and case law to detemiine if a 
darification of intent is warranted. Only in this way can we keep the intent focused 
and the requoame nts reasonable. 


I thank you for the opportunity to testify on this issue. I would be happy to try to 
answer any questions that you might have. 
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Thank you Chainnan Young and Committee members for giving me the opportunity to testify 
before the House Resources Committee on the findings of the Interagency Floodplain 
Maiagement Review Committee on the 1 993 Floods, I would like to submit a copy of my written 
testimony into the Records, 1 have provided a copy of the Committee’s report as an exhibit. 

In 1993 the Midwest was hit by disastrous flooding That flooding caused approximatdy $12 - 
16 billion in damages and the loss of at least 3S lives It was a flood of record and one of the 
most costly natural disasters in our nation's history and it led many to question how the nation 
manages its floodplains ' 

As one of the responses to the flood, the Administration' s Floodplain Management Task Force, 
chartered the Interagency Floodplain Management Review Committee to undertake an extensive 
independent review Our charge included: 

Determining the major causes and consequences of the Midwest floods of 1993; 

Evaluating the performance of existing floodplain management and related watershed 
management programs; and. 

Recommending changes in current polices, programs, and activities that would most 
effectively achieve risk reduction, economic ^ciency and environmental enhancement in 
the floodplain and related watershed. 

The US Army Corps of Engineers, Federal Enwgency Management Agency, Environmental 
Protection Agency, US Fish and Wildlife Service, and the US Department of Agriculture provided 
experts to participate on the Review Committee, The Review Committee was supported by staffs 
of the Council on Environmental Quahty, the Council of Economic Advisors, the Department of 
Commerce, the Department of Justice, and the Tennessee Valley Authority. The Review 
Committee was also supported by the Scientific Assessmem and Strategy Team, which also was 
established by the Administration's Task Force. The SAST, as it became known, was directed by 
Dr, John Kelmelis of the US Geological Survey and was conqtrised of scientists and engineers, 
from the above mentioned and other agencies, with a broad range of expertise in flood control, 
river basin and ecosystem management. The SAST developed information and provided scientific 
advice on approaches to flood damage reduction in the Midwest. 

While numerous federal agencies provided staff to these committees, the Committee was given 
broad discretion to operate independently from the agencies Accordingly, the recommendations 
in the Committee's report, entitled. Sharing the ChoBenge: Floodplain Management into the 21st 
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Century^ arc those of the Committee’s and not the agencies’ staffing the Committee. 1 am here 
today to report in my role as the Deputy Executive Director of the Review Committee. 1 have 
brought with me copies of the report which I encourage anyone interested in these issues to read. 
I would like to submit the report into the record 

The Review Committee conducted its aaivities from January through June 1994. Working 
through the offices of the governors of the nine flood-affected states, the Review Committee met 
with state and local officials and visited over 60 locations. We also made extensive contacts with 
federal agmdes, interest groups, members of Congress and their staffs, and numerous private 
citizens who expressed an imerest in the flood. Die Review Committee’s Report is based on 
research and interviews with agmey personnel, Governors, state and community representatives, 
non-governmental organizations, businesses, farmers, and residents of the floodplains. 

The Midwest Floods of 1993 and 1995, and floods that have occurred in nearly every region of 
the nation since 1993, demonstrate that people and property located in floodplains remain at risk. 
Floods are natural repetitive phenomena. Considering the nation's short history of hydrologic 
record-keeping as well as the limited knowledge of long-term weather patterns, flood recurrence 
intervals are difficuh to predict. 

Activities inflooc^lains, even with levee protection, continue to remain at risk. Measures to 
avoid the risks of flooding and measures to reduce the risks of flooding are very compatible with 
environmental protection and vice versa. In &ct, protection and restoration of the natural and 
beneficial functions and values of floodplains is a crucial element of any plan to reduce risk and 
damage fix)m floods. 


Findino of the Review Committee Pertaining to Flood Ca uses and Levee Maintenance 

The Review Committee found that, where implemented, flood reduction projects and 

floodplain management programs worked essentially as designed and significantly reduced the 
dama^ to population centers, agriculture, and industry in the Midwest. 

*• Reservoirs and levees built by the Corps prevented more than an estimated S19 billion in 
potential damages in 1993. Large areas of Kansas City and St. Louis were spared the 
ravages of the flood, although several suburbs suffered heavy damages 

» Watershed projects buih by the Natural Resources Conservation Service saved an 
estimated additional $400 ^Uion. 

*■ Land use controls required by the National Flood Insurance Program (NFIP) and state 

floodplain management programs reduced the number of structures at risk throughout the 
basin. 
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The current flood damage reduction system in the upper Mississippi River Basin represents a 
loose aggregation of federal, local, and private levees and reservoirs. This aggregation does not 
ensure the desired reduction in the vulnerability of floodplain activities to damages. Simply put: 
Many levees are poorly sited and will fail again in the future and the levee system lacks 
coordinated planning and management. 

Federal Levees 


The Review Committee found that most of the Corps levees performed as designed and prevented 
significant damage. A subsequent 1995 report by the General Accounting Office* found that of 
the 181 Corps levees reviewed, 1 77 levees clearly performed up to their design capacity and 
sometimes exceeded it during the 1993 flood. Many levees wthstood flows that, in some cases, 
were greater than those for which tl^ levees had been designed because flood fight efforts 
extended thdr performance by raising their height. In addition many experienced saturation far 
longer than they were designed to do. Of those 1 77 levees which performed as expected, the 
flood eventually exceeds! the design capacity of 32 levees and overtopped them. Only 4 Corps 
levees allowed floodwater to enter the protected floodplain, but this occurred after flood wat^ 
rose above and remained at levels beyond the duration for which the levees had been designed. 
Under seepage and the use of river sand in previous repairs were causative factors. 

Non-Federa! Levees 


Many locally constructed levees bre^hed and/or overtopped. Frequently, these events resulted in 
considerable damage to the land behind the levees through scour and deposition. Most of these 
levees were smaller than Corps levees and not designed, if they were designed at all, to withstand the 
magnitude and dur^on of flooding that occurred. 

The present system of agricultural flood damage reduction levees along the lower Missouri River 
floodplain is an aggregate of levees constructed by different agencies and individuals at various 
times and under various pro^^ns,^ Thdr physical con^osition, devation above the river channel 
and locations vary from area to area Similarly, their degree of maintenance varied. Some levees 
are on or near the channel bank and extend across old river-channel deposits. Others are setback 
of the landward margin of the high-energy flood plain. In some areas, multiple levees have been 
built succesriveiy toward the river dining the past four d^des. Many levees have a river side 
fringe of riparian forest on the active floodplain. Many districts with levees designed for high 
magn iuuit> floods have been flooded between 5 and 10 times during the past 50 years. This 


* GAO, 1995 Midwest Flood: Information on the Performance, Effects, and Control of 
Levees (GAO/RCED-95-125) 

^ Missouri River Basin Commisrion. 1982 
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history reflects on the location and the design capacity of these levees. 

The majority of levee breaks resulting from the 1993 flood were associated with one or more of 
the following floodplain settings; 

1 ) areas occupied by one or more active channel within the past 120 years (72%)^ 

2) channel banks at the downstream end of tight meander loops (17%) 

3) areas along tributary channds subjected to significant cross flow conditions during flooding 
(17%) 

4) areas along chutes (i.e., minor subsidiary channels) (8%) 

Part V of the Review Committee’s report, prepared by the SAST, notes that eyewitness accounts 
indicated that the majority of levee breaches were caused by overtopping, subsequent incision by 
gullies, and rapid flood-flow erosion. However, levee failures may have also been caused by 
underflow and piping beneath the levee (as manifested by sand boils along the landward base of 
the levee), and by interflow and piping within the levee structure itself (resulting in levee failure by 
either gullying or slumping of the levee face). The levee districts and individuals, in responding to 
a SAST questionnaire, attributed levee damage to all of these erosional processes. 

Factors thought to contribute to levee breaks along tl» Missouri and Mississippi Rivers include: 

1) charmel banks subject to high energy flows conditions at 

a) downstream banks of meanders between points of initiation and inflection and 

b) channel banks opposite deflecting cross flows on tributary, chute or flood 
channels 

2) levee irregularities and or discondnuhtes at 

a) high angle junctiorrs between levee segments, aiKl 

b ) repaired levees that ring old leveed scour holes 

3) inadequate levee design, construction and repair. 

4) highly permeable substrata composed of charmel sand deposits with or without a thin 
silt-clay cap; and, 

5) inadequate levee maintenance. 


^ The percentage indicates relative abundance within the 225 mile reach between Glasgow and St 
Louis, Missouri. 
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We did not find, nor were we told of, any situations where environmental protection statutes were 
the reason for inadequate maintenance. 

We encountered some individuals who complained that they felt that time to receive approvals for 
repair of levees was excessive. However, many others specifically noted their satisfaction with 
the speed of approval and repair work. 

Some thought that the conditions involved with obtaining approvals were irrational. For example, 
I personally recall a farmer that complained about having to get fill material from two miles away 
instead of from the riparian habitat adjacent to the levee Such a condition, in my opinion, has 
both an engineering and floodplain management rationale. The more remote site for borrow 
contained material that needed minimal processing before placement in the levee (i e , removal of 
tree roots was not necessary). The use of the remote site also avoided impacts to valuable 
floodplain habitat. 

On the Upper Mississippi protection and recovery of federally listed endangered species has not 
thwarted levee repair or maintenance. The endangered species that might come into play are two 
endangered freshwater mussels, a flower, the Indiana bat, pallid sturgeon, and the bald eagle The 
mussels beds are well known and hydraulic dredging (to obtain fill material for the levee repair) 
was not proposed in there areas or the areas were simply avoided The flower, a decurrent false 
aster, was also present in several areas requiring repair, but avoidance was possible and resulted in 
no delay or impact to repair schedules In the case of the Indiana bat, which nests in trees along 
the river, levee repairs could be scheduled around the sensitive brooding period or did not involve 
the type of forested habitat used by the bats The pallid sturgeon is present in areas where earth 
filled levees exist, so therefore the removal of borrow material from aquatic habitats was not 
necessary and presented no delay or hardship to levee sponsors With respect to our nation’s 
symbol, the bald eagle, there were also no conflicts Either the eagles’ preferred nesting habitat 
was unsuitable location from which to obtain material for the levee repairs or the eagles’ winter 
distribution did not significantly overlap the construction season 

The Review Committee proposed authorization and funding of a federal program for major 
maintenance and major rehabilitation of levees to ensure the imegrity of levees in the basin. This 
program would address both federally built/locally maintained levees and locally built/locally 
maintained levees In summary, we proposed that for a levee to become eligible for participation 
in the program, state and local sponsors would agree to participate in the National Flood and 
Crop Insurance Programs, share in the costs of repair or realignment of levees, and agree to 
coordinate flood fight actions with the Corps The proposal was developed to provide assistance 
that would ensure the integrity of non-federal levees, encourage state-led floodplain management 
activities and better coordinate activities in floodplains, reduce the risk of flood damages should 
an event occur in excess of the design capacity of the non-fcderal levees, and over the long-term 
reduce federal costs stemming from flood response and recovery activities 
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Overview of the Recommendation! of the Review Committet 

The Interagency Floodplain Management Review Committee proposed a number of ways to 
improve management of the nation's floodplains. A dominant theme in the Review Committee's 
report is that all levels of government, all businesses, and all citizens interested in the floodplain 
should have a stake in properly managing this resource. All of those whose activities are at risk 
or create risk, either directly or indirectly, must share in the management and the cost of reducing 
the risk. 

The federal government must lead by example. State and local governments must manage the 
floodplains. Individual citizens must adjust their choices and actions to the risk they face. 

The Review Committee supported an approach to flood damage reduction through floodplain 
management that would replace the historic focus primarily on structural “flood control” solutions 
with a sequential strategy of avoidance, minimization and mitigation. 

In many cases, by controlling runoff, managing ecosystems for all their benefits, planning the use 
of land, and identifying those areas at risk, the hazard can be avoided. Where the risk cannot be 
avoided, damage minimization approaches, such as elevation and relocation of buildings, and 
construction of reservoirs or flood protection structures However this should be done only when 
they are integrated into an overall, basin-wide systems approach to flood damage reduction. 

A systems approach necessitates the development, use and sharing of scientific data in the 
alternatives analysis and decision-making process Floodplain managers require easy access to 
current and historical information about natural and constructed features, cultural resources, 
ecological resources, geography, climatology and hydrology of the basins in which they operate. 
Recent advances in computer modeling, hi^ resolution remote sensing and geographic 
information systems offer imponant means to analyze and share information about options and 
risks. These scientific and technical tools need to become commonJy applied by floodplain 
managers across the nation. 

Over the last 30 years the nation has learned that effeaive floodplain management can reduce 
vulnerability to damages and create a balance among natural and human uses of floodplains and 
their related watersh^s to meet the social, economic and environmental goals of the nation The 
nation, however, has not taken advantage of this cap^ility Floods will happen. The goal of the 
nation should be to minimize the risk of damage from floods. 

The needed tools, authorities and programs are available at the federal, state, tribal, and local level 
to move toward accomplishments of these goals Many of the nation's past activities related to 
floodplain and disaster recovery make sense, produce desirable results, and should be continued. 
Others do not and should be stopped. 
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While many aspects the nation^s programs are in need of modification, the problem is not one 
of lack of understanding of how to manage floodplains and their associated watersheds. It is a 
problem of will and organization. As the Director of the Review Connnittee, Dr. Gerry Gallovray, 
viould often say, "Tl^re me sUves* buUets in the floodplain man^^ent busing". No stn^e 
action 'wall suddenly reduce the vulnerability of those who are currently at risk or stave off placing 
odiers in the same position. 

If the nation is to move ahead in reducing fiood damages and reducing the costs to the federal, 
state, and tribal governments, and the communities and individuals stemming from flooding, it 
must do so in a manner that recognizes the many stakeholders in the floodplain managmott effort 
and appropriately divides the responsibilities among them. Responsibility for navi^ifion, flood- 
damage reduction, floodplain management and ecosystem management is divided among several 
programs at both tl» state and flsderal level As was demonstrated cleuly in 1993 and in so many 
other floods before ai^ after that, the fi'^mented approach is not nifBdmitly in rethidng 

risks. A more coordinated strategy for eflfective management of the water and related land is 
needed. 

To take full advantage of ^sting federal programs v^ch enhance the floodptein environment ai^ 
provide for natural storage in bottom lands and uplands, the Review Committee recommended; 

Le^dattve authority to increase post-disaster flexibility in the execution of the land 
acquisition programs; 

Inc^^Bsed att«tticm to the environment — the natural beneficial functions and values of 
floodplains ~ in federal operation and maintenance and disaster recovery activities 
including land acquisition; and 

Funding and expansion of existing uithorities to acquire lands, from willing sdlers, needed 
to reduce the risk of flood damage. 

To reduce the 'vulnerability to flood damage, by those in the floodplain, the Review Committee 
recommended that: 

Full coruaderation be given to all possible aheniatives for vuiner^Uity reduction, including 
pennanent evacuation of flood prone areas, flood proofing of structures remaining in the 
floodplain, creation of additional natural and artificial storage, and adequately sized ?nd 
maintained levees and other structures. 

Where appropriate and econonucally Justified, the vubierabUity of population centers and 
critical infrastructure can be reduced through use of floodplain nuuiagement activities and 
programs to provide protection to the standard pro^ flood discharge. 
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To ensure the integrity of levees and the environmental and lydraulic efficiencies of the 
floodplain, states and tribes should ensure proper siting, construction, and maintenance of 
non-federal levees. 

I would like to end with this thought The flood of 1993 was an unprecedented hydro- 
meteorological event, but that doesnh mean that it cant happen again. Floods will continue to 
occur. Although we cant preiict or stop floods, we can adopt a new approach to floodplain 
managemem that will lessen the vulnerability of our nation to the costly damages and expenses 
that occur during and following floods. 

I am now prepared to answer any questions that the committee may have. 
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HAI.TEH COOK 
Attorney at Law (Rat.) 
42 ^rthwc^d Coo^ons 
Chico, CA 95973 

Apr 7 , 1997 


Hon. bon Voung, Chairman 
House of Representatives 
Conunittee on Resources 

Subject; COMMITTEE OVERSIGHT HEARING ON THE IMPLEMENTATION 
OP THE ENDANGERED SPECIES ACT. Thursday, April 10, 1997, 
Teleconference remote site at 9;00 a.m. Pacific Time in Room 
317, State Capitol, Sacramento, California. 

Dear Chairman Young; 

FOLLOWING IS MY WRITTEN TESTIMONY FOR PRESENTATION TO YOOR 
COMMITTEE AT THE ABOVE HEARING: 

My name is Walter Cook. I reside at 42 Northwood Commons, Chico, 
CA. I am a retired Attorney at Law, having engaged in private 
practice in Sacramento. I also served for many years as Staff 
Counsel for the calif. State Lands Commission. 

I have owned a walnut orchard adjacent to the Feather River 
levee in Yuba County since 1976. The orchard is located on 
Country Club Road at the site of the Arboga levee break of 
January 2, 1997. About a third of the orchard soil and trees 
were washed away by the torrential flood current flowing from 
the break. The current formed a deep lake extending into my 
orchard from the landward toe of the repaired levee. The 
remainder contains many toppled v;alnut trees and is covered 
by about eight feet of sand. My brick house, shop, and mobile 
home were destroyed by the force of uprooted mature walnut trees 
pushed along by the flood waters. 

Since the flood, I have been concerned about politicians and 
others who have been using the flood, not to foster a rational 
discussion of serious flood control and flood plain management 
issues, but instead, as a vehicle to further their basic 
antagonism toward the Endangered Species Act. 

For example, California State Assemblyman Bernie Richter has 
been quoted in the Chico Enterprise Record Newspaper as having 
called on Congress to exempt levees from the Act. Hr. Richter 
claims that the Arboga levee break was caused by a federally 
required mitigation pond "created adjacent to the levee" as 
part of an 80 acre refuge to protect the endangered Elderberry 
Bark Beetle. Government officials were said to have "run amok,” 
and he charged that the US Pish & Wildlife Service "bears much 
of the blame for the deaths of three constituents.” Federal 

Page One 
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Agencies are accused of causing tons of millions of dollars 
in damages. 

As far as I'm concerned/ such serious and reckless charges of 
this nature against people doing their jobs is Not what should 
be expected from our public servants. 

The erroneous nature of the claims would clearly be established 
by any objective examination of what really happened. A cursory 
examination of the site shows that rather than being adjacent 
to the levee, the pond was constructed several hundred yards 
out into the floodway of the Feather River. It was about three 
quarters of a mile upstream from the break. The pond cannot 
oven be seen from the break. Those blaming the beetle for the 
flood have not adequately explained hov such a remote activity 
as the pond could have caused the levee break. The Army Corps, 
itself, feels that the pond is not a problem. 

Enclosed is a copy of a plat of the mitigation area, marked 
Exhibit A. I have taken the liberty of marking in the pond, 
the streets, and the area of the break. I would he happy to 
show the area of the break and the pond to anyone who might 
be interested. 

While the beetle was seizend on as the culprit, ponsible causes 
of the break which are far less remote have been ignored. A 
few of these are discussed, as follows: 

1. In the first place, there has been a history of serious 
levee erosion at the waterward toe of the levee. After the 
1986 flood, I observed eroded trenches on the river side of 
the levee in the vicinity of the 1997 break. These trenches 
were deep enough to hide a semi-truck and trailer. They were 
below the water level and could not be seen until after the 
water receded. 

After the 1997 flood waters had receded, I noticed a similar, 
but smaller, trench just downstream from the break. It is 
possible that levee erosion was the cause of the current break. 
However, with everything gone, there is no way to tell if this 
was the case. 

While some contend that the remote pond opened an aquifer which 
permitted water to flow under the levees. The river channel 
itself, is deeper than the pond and closer to the break. If 
an aquifer is the problem, these facts, together with the likely 
deep erosion at the very base of the levee would be far more 
likely to have caused any possible underground flows than the 
far away pond. 

2. It has also been incorrectly stated that the mitigation 
work caused levee repairs to be delayed. This was not the case 
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at the the Country club Road levee. Repairs were actually made 
in 1909. A 1000 foot, 10 foot deep toe drain was dug at the 
landward foot of the levee, at the precise location of the 1997 
break. 1 do not know if the toe drain weakened the levee and 
caused the break. However, it is clear that repairing the levee 
at this location was not delayed by the beetle. It is also 
clear that the toe drains did not prevent the break. Instead 
of railing against the ESA, it would appear far more productive 
to re-evaluate whether toe drains actually strengthen a levee. 

3. It is also possible that the break was caused by the original 
mls-Xocation of the levee over an old bed of the river. I 
understand that the levee is located on deep river sand and 
gravel which permits water to flow under the levee. The State 
Department of Water Resources has made borings through the 
Country Club Road levee in recent years. Their records should 
show the extent to which the levee was built on porous material. 

4. It has also been argued that the Endangered Species Act 
prevented proper Inspection and maintenance of the levee thereby 
causing the levee to be weakened. This also appears to be 
falacious. since 1976, I have observed annual controlled burning 
of the entire levee surface. With all vegetation gone, any 
defects in the levee became obvious. The burned levee banks 
were often smoothed out with heavy equipment. If the need for 
further maintenance would have become visible, X know of no 
reason it could not have been accomplished, except perhaps, 

a possible shortage of funds. 

5. Insofar as any claim that Phase II of the federal levee 
program was held up for the mitigation work, this also does 
not appear to square with the facts. On the one hand, the 
mitigation work would have been at a relative lower cost and 
did not require a great deal of planning, land acquisition, 
engineering emd construction work. It seems that this relatively 
minor work could easilly be completed without disrupting the 
schedule for the major levee work. 

As distinguished from the mitigation work, the effort end expense 
of upgrading some 30 miles of levees is a major underbaking. 

It was necessary to conduct full and complete studies to insure 
the adequacy of the work. I also understand that with limited 
funds. Phase I in the Sacramento area was completed first, while 
studies continued on Phase IX. In addition, the Yuba County 
Water Agency sought changes in Phase IX. I do not know the 
extent to which this may have delayed the project. 

6. One of the likely causes of the levee break Is the fact 
that the Feather River flows exceeded the downgraded flood 
protection capacity of the recently re-evaluated levee system. 
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The January Feather River flood flow betv/een the '/uba and Bear 
Rivers v;as approximately 300,000 cubic feet per second, more 
or less. This flow v;as at the original design capacity prior 
to reevaluation. Since they were originally built, major problems 
v/ith design, siting and construction have been indicated. The 
Array Corps of Engineers in its Sacramento river Flood Control 
System Evaluation, Phase II - Marysville/Yuba City area. Draft 
Environmental Assessraent/Initial Study, published in November 
of 1992, at page 6, states that without levee reconstruction, 
the maximum flov;s are only 268,000 cfs with a recurrence Interval 
of 70 years. The Yuba River levees are shovm to have only 30 
year protection. Phase II levee recostruction would have 
included levee raising, stability berms, and slurry v/alls in 
some location. 

Despite the fact that the January 2nd excessive flows would 
likely result in a levee breach at some location, no evacuation 
was ordered for South Yuba County. No prior advice to the 
residents to seek flood insurance was provided at any time after 
the 1992 report established the weakened condition of the levees. 
In fact, the Plumas Lake Major Development in the area likely 
to bo flooded was approved. Neither FEMA nor Yuba County have 
takon any action to re-map Arboga into the flood plain under 
the National Flood Insurance Program, as v/ould ordinarilly be 
the case for communities that have only 30 to 70 year protection. 

In summary, the attempt to eliminate the ESA for flood control 
work constitutes a red herring. HR 478 will have the effect 
of eliminating all flood control environmental considerations, 
even for private levees, and yet It will not contribute to more 
effective flood control. The trade off, on the one hand, is 
between creating Los Angeles Rivers out of the flood plains 
in a vain attempt at flood control, v;hile on the other, working 
for sensible flood control while retaining waterv/nys that are 
alive and a part of our heritage. We should respect the strength 
of our waterways, and let the river be the river. 

Some proper flood control measures that cry out for consideration 
include the following: 

a. Sensible flood plain management. Using flood plains 
for large residential and other developments should be 
discouraged. 

b. Levees should be sited in areas where they can 
effectively do their job. Constructing levees across old 
river beds is not logical. 

c. Perimeter and cross levees should be in fixture flood 
control plans. Combining long agricultural levees to 
protect urban areas should be avoided. 

d. Existing urban areas should be protected with high 
quality levees. 

e. Levee setbacks and bypasses to increase river flov; 
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capacity should also be a part of future flood control 
plans. 


Respectfully Submitted 


WALTER COOK 
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City 
of 

YUBA CITY 


April 4, 1997 


The Hbnor^le Congressraan Richard Pombo The Honorable Congressman Waliy Hcrger 
2495 March L^e, #104 55 Independence Circle, #104 

Stockton, CA 95207 Chico, CA 95973 

Dear Congressman Pombo and Congressman Hcrger; 

RE: HR 47B 

As Mayor of the City of Yuba City, I would like to go on record in support of your bill, HR 478. 

Eluring the recent floods in Sutter County it became apparent that we must protect, repair and 
restore our existing levee systen without the interference of the National Environmental 
Protection Act or the Endai^ered Species Act. Human life and property should take precedence, 
and basic common sense should prevail when clearing vegetation from levees. Unless 
maintenance and flood watch crews can physically see on both sides of the levee to the toe, 
seepage water and holes can ultimately wash out levees, endangering lives and property. Your 
bill will greatly expedite the emergency repair work that needs to be completed on the California 
levee systems without the extended delays to satisfy all the environmental interests. 

Please forward our support of HR 478 to the appropriate committee. 

Sincerely, 

Karen Cartoscelli, R.N. 

Mayor 

/eg 
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To: U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON RESOURCES 
Hon. Don Young, Chairman 

Subject: WALTER COOK TESTIMONY 

Supplemental Information 
Oversight Hearing, April 10, 1997 
Implementation of Endangered Species Act 
Teleconference Remote Site 
Room 317, Calif, State Capitol 
Sacramento, CA 


Dear Chairman Young: 

The following information is submitted with my request that 
it be included in the Record of this Hearing, 

1. State Reclamation Board August 22, 1988 Permit No 14937 
GM (Marked Exhibit 1) for the Feather River levee toe drain, 

2. Plat (Marked Exhibit 2) from the toe drain Project Manual 
depicting the location of the toe drain (Seepage Repair VJork) 
near Country Club Road and at the precise location of the Arboga 
Levee Break. 

3. Portion of aerial photograph (Marked Exhibit 3) which was 
attached to unexecuted Construction Easement for the toe drain, 
showing Country Club Road and a portion of my orchard, the 
Feather River levee and toe drain project, and a portion of 
the Johl prune orchard. I have added identification for the 
Cook and Johl orchards, the levee, and the approximate location 
of the center of the levee break. 

4. Copy of page 6 (Marked Exhibit 4) of Army Corps November 
1992 Study shov.’ing "Levels of Flood Protection VUth and Without 
Levee Reconstruction." 

5. Copy of Sheet 2 of 4 (Marked Exhibit 5) of plans and 
specifications for the toe drain. 
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THE RESOUKCES AOENCY 
THE RECLAMATION BOARD 

PERMIT NO. M#*? SH 

Thia Permit !• Ueued to; 

iUN:l4MMtiOR DiRtriCt HO* 7t4 
12ft2 Scai«R AVRItll* 

NRrysvtllRr CX 95902 


9o eonstruet apprexiMtcly X«000 fMt o£ m two«>Cee£-«idl« 
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locRtRil RRttthwRRt oC tb* Tovn of OXiVRburRt upatrRRR 
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lUtf HeD.S.fiH, (BRClRBRtioa OiRtrict bo. 784} 
pRRtbRr RlVRr# XttbR Ceanty 


SpRoiRl ConditloAR hRVR bRRit lAcor^rRtRd hRrRis vhieli 
RRy plRCR linitRtlonR qii RBd/or rRqoir# ■odificRtion of 
your propORod projoet doocclbod obovo* 


Tb* Rcdunatiiao Board, oa the « rf 
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aa'iiSi 




GENERAL CONDITIONS: 

ONE: Ihia pera^ ia innwd Bate die iKtmeim of SecdtHia hTOO • 8?S3 of toe Wmer Cods. 

TWO: Oidy erark deecribed is the attbjeet e^iicatioa ia aatiMriaad harebjr. ' 

THREE: Thtopermit doMaMgiaata right tooMorcnnetnwtwodkaaDlaBdowiMd by tbeSacnunentoandSaaJoeqviiiOraiBageOiatiicter 
en any other laaA 

PQl^ Tiw appr ov e d ww^tehaU be eccom^tobedgiidlaF the dg»etionaade Bi >e»'» i a i«» ^tiMii^taI^ertmwitofWater iR ie wBT»w e.ead the 

peenittec ebaU cea fo m to eil leqiiireiiMmte of the DcpertoMBt and Ihe Reeiamation Board. 

FIVE: Unleea the work hereto contemplated ehaU have been contaaencadwithtoeaeyearaJtoriaaoapm of thia permit. UtoBoardrmirrea the 
i^httoduuMro any coaditionstoduepccmitae may be coneiateni with enrrent flood eeatrdatandardB and pcdidwemieiledaatmion Board. 

8IE: Haa permit ahaU irw i ain iBegfartaptilwv^ed. In the erentaayceadafamatot hiap a mdt areaoteBaplied^h.ftmarbeiwedmd OB 1$ 
days' natioa. 

8BVEN: ItisondmtoodandofreadtobythepenmttMthattheotaitofanyworkBBdmtluaparmitoliallcagoetitataaBaeeoptaBeaoftho 
cenditwoo to thie pennit and an agre em ent to p erform work to aeeerdanoe Ihnewith. 
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EIGHT; Thia pennit do« not eatabliah any pracedcnt with raapect to any otliar application rccaivad by Tha RaclaraatioB BoanL 
.'fIN& Th* ponatttat ahall. wb« nqaind by law, stem tha whttas or ootumA firm all t^tr psbiic asenciaa havisc jarMktnn. 

TEN: Tba ponaittaa ia raaponaible for all pmonal liability and property daaaya which may ariaa oat of failnia on the pamittaa'a part to 
perfonn tba oUigationa ondar thia permit. If any claim of liability ia made acainat tha State of Californio, or any dapaitaaota theniof. tha 
Unitad: Statae of Araanca. a local Strict or other mainlaininf ayanciaa and tba ofiBcara. aganta or amployaaa thar^ tba parmittaa ahail 
defend and ahali h<dd aadt of them harmiasa from aacb ciaim. 

ELEVEN: Tha parmittaa tbali axerciae raaaonabla care to operate and maintain any work asttioiuad harnn to praclodatiiiarytoer damage 
to any worka nacaaaary to uty plan of flood control adopted by tha Board or tha Lagialatore, or interfere with tha aneeaaaful exaeatioa, 
fanctioning or operation of any plan of flood control adoptod by tha Board or tha Legialatara. 

Slw«ldaayof(hawocknoteottfonntothecaiHlitionaafthia permit, tha permittaa, open order ofThaRaelaaaliMiBoacd.ahaUin 
the manner ptaaenbad by tha Board be ratponaibie for the coat and expanaa to remove, altar, ralouta. or nconattiwtidlOTaBy part :^the work 
baraiB approved. 

SPECIAL CONDITIONS: 

TUXUXMKMi Mk S-incIt mlottmd PVC ftollttotoc pips sttftlX bs iastsXlsd In tbs 
bottcMi ef tbs trsnobt 

roo&TESSt Ssspsgs wfttsr •littll bs pip«4 tb » asarby dr«iiMi9b diteb# 

PXrTBEHt xtitt tnneh filt«r mst*Ei«l shall consist of coscss conerots 
sggrs^atso 

SZXTBSHi tbs flltar fabric shall ba Inatallsd on both aidsa mod tha bottoa 
of tha drainags iatareaptor trsneha 

^^VBHTlSMt tha dxaituga trsneh cap shall oeasiat of tha aaaia eonecats 
aggrsgata «Mid la the drsiaags tEsach# 
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TiUbI 

Levels of Flood PnXectiaii mth and Wlbaiit Levee ReoaostnietioD ‘* 


WiJhout Levee Wlh Levee 

BecoostnictioD Reconstruction 



Peak 

Recunence 

Peak 

Recuricooe 


Flow 

Interval 

Flow 

Interval 


(<*) 

(years) 

(<*) 

(years) 

Feather River 




200+ 

iqistream Honcut Creek 

iso,ooo 

50 

190,000 

between Honcut Creek 

153,000 




LevWdri^Slough 

165,000 

50 

200,000 

175+ 

between Jack Slough 
and Yuba River 
between Yuba River 


60 


150+ 

150+ 

and Bear River 
between Bear River 

268,000 

70 

292,000 

150+ 

and Sutter Bypass 

285,000 

‘65 


Yuba River 

! 



70 

upstream of mouth 

111,000 

_ 30 

135,000 

Bear River 
upstream of mouth 

Sutter Bypass 


65 


100+ 

between Tisdale Bypass 




150+ 

and Feather River 

178,000 

20 


‘ Recurrence intervals are based on the assumption that no levee breaches 

occur upstream. 


In reality, if a iet’ce break occuned upstream, downstream levee reaches would have a 
higher level of flood protection than those shown above. 

’ Levels of flood protection with levee reconstruction are based on a minimum of 3 feet of 
freeboard in a spewed levee reach. 

From 1990 lAR, Coips of Engineers 


6 
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Written Testimony — 4 / 1 6/97 

re: HB 476 

From: 

Tom Baker, Mayor, Waitsburg, 
Washington 

Our community Is located near the 
confluence of the Touchet River and 
Coppel Creek In southeastern AS^h- 
Ington State. 

Our community with a population 
of 1 125 had five flood events within 
a 12-month period. 

Initial flooding began on February 
7, 1996, threatening dikes along 
the Touchet River, washing out a 
50-foot section of dike in the center 
of town. The high water was the 
result of a weather pattern common 
to this area when the temperature 
went from minus 14® to 57® over- 
night, accompanied by several 
Inches of warm rain. 

That dike was repaired imder emer - 
gency measures on February 8. 

We had a catastrophic flood event 
on Friday, February 9, which flooded 
some 80 residences and businesses, 
and deposited 36,000 cubic yards 
of mud in our downtown area. 

We experienced a third flood event 
on y^ril 23 of that year. 

We had information that the snow- 
pack In the Touchet watershed was 
a magnitude of 200% of what It was 
In the fall of 1995. We had another 
flood event on Januaiy 1, 1997, 
and a fifth flooding threat in the 
first week of February, 1997. 

In each of the threats we were in 
contact with the Corps of Engineers 
through two employees who live in 
Waltshurg. They were great help to 


us In assessing the critical areas 
and obtaining flood fight help. 

One of the standards used by the 
Corps of Engineers Is that they can 
assist us when the threat Is immi- 
nent. but when the waters recede, 
they withdraw their help. 

A common theme of the communi- 
ties along the Touchet River Is that 
since we live here, we have a better 
imderstanding of the nature of an 
Immin ent threat than someone who 
is assessing the situation fium a 
distance. 

County Commissioner Jon 
McFarland of Columbia County has 
suggested that the authority of judg- 
ing whether an emergency situa- 
tion exists be held ty local officials 
Instead of by the staff of the Corps 
of Engineers or by some emergency 
agency head located In Olympia, 
300 B^es to the west of us. After 
our first flcxxl on February 7, the 
river subsided momentarily. But 
we were extremely vulnerable be- 
cause of dike damage that had been 
done. Outside evaluation would in- 
dicate that the flood danger was 
past. Common sense dictates that 
with a weakened dike system, we 
were more vulnerable that before to 
even moderate flooding. This is why 
it would seem that the declaration 
of emergency should be, at least in 
part, held by the loc:al jurisdiction. 
When fighting a flood we foimd that 
many times a weeik dike or a poten- 
tial spot of breakout could be iden- 
tified during the “flcxxl fight” stage, 
but could not be reached because of 
the aunoimt of moisture In fields 
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and dikes. 

We suggest that certain areas Iden- 
tified £is potentially dangerous In 
the future be Included under the 
“flood fight" umbrella in order to 
avoid future damage. 

In principle it seems more prudent 
to avert a future flood than to allow 
it to happen then spend FEMA dol- 
lars to help people recover fi-om 
damage done by unrepaired rivers. 
A small community does not have 
the financial resources to handle 
fiood fighting or damage reimbirrse- 
ment. Our yearly budget is slightly 
over $1 million, and our total flood 
costs were close to $2 million in 
1996. 

As we worked with our county offi- 
cials as well as with Rep. 
Nethercutt’s staff, we began the 
search for funding to assist us 
through this emergency. 

FEMA had promised that some up- 
front money would be available im- 
mediately, with the paperwork to 
follow. That never happened for us. 
We had a FEMA team working here 
for several months, helping us to 
write DSRs and assessing deimeiges . 
Many times we were told by the 
FEMArepresentatives, Tmnotsup- 
posed to tell you this, butyou might 
apply to Agency A to get some help 
with a project.” 

In conversations with Rep. 
Nethercutt, I suggested that the 
federal government needs to con- 
sider a facilitator to work in the 
aftermath of such incidents as we 
had, a person with a broad knowl- 
edge of procedures and funding 


available, with staff and ability to 
walk us through the procedures. 
Instead, we found that some of the 
agencies were quite protective of 
both their turf and their emergency 
funds, and that we had to learn by 
our own experience how to work 
through this maze. 

Mary of our citizens, fimstrated by 
what the city or they as individuals 
cotild not do, ejqjressed the thought 
that our government seems to be 
more concerned with the welfare of 
the fish in the stream as opposed to 
the safety of the people. 

Each flo(^ fight venture we under - 
tc»k, after the immediate emer- 
gency was declared to be past, was 
complicated by the variety of per- 
mits that had to be obtained to do 
what evidently had to be done to 
protect our town fi-om further dam- 
age. 

Two fiood incidents in three days 
with severe damage to property 
causes residents of a small town 
such as ours to be very pro-active 
regarding dike damage and further 
flood control. We spent most of last 
year going through the various per - 
mltting processes to allow us to do 
needed repair work. People who still 
feel threatened by potential flood- 
ing are very short of patience with a 
myriad of governmental regulations 
which seem to serve the agencies 
involved but not necessarily the 
safety of the citizens. 

Flcxxl fighting and flood prevention 
is expensive, and for a small town 
with limited resources , it becomes a 
funding game. In addition to relief 
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from a variety of restrictive r^ula- 
tlons that specify what can't be 
done, we would welcome some help 
from an “umbreUa" function which 
could w alk us through the applica- 
tion paperwork and consolidate the 
permitting process into a uniform 
set of documents v^ch could be 
used by all those exercising author - 
Ity over the waterways. 

We appreciate the Intent of HB 478, 
and hope that further work can be 
done to assure that funds used for 
flood fighting and rehabilitation be 
used for those purposes and not 
merety to support inter -agency com- 
petition. 

Thank you for considering ny testl- 

Mail to: 

Ms. Elizabeth 

House Committee on Resources 
1324 Longworth HOB 
Washington. D.C. 20215 
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Mr. Jon W. McFarland 
RR 3 Box 248 
Dayton, Washington 99328 


23 April 1997 

TO: House Committee on Resources 

From; Jon W McFarland 

County Commissioner (Retired) 

Columbia County, State of Washington 

Subj: Testimony for Reform of the Endangered Species Act (ESA) with regard to Flood 
Prevention and Relief 

The massive floods of February 1996 followed by the additional storms of last 
spring and this past December have produced the most significant battle against natural 
disaster in Columbia County’s history. The staggering amount of damage to public 
facilities and private property throughout the County and its two small communities was 
over 32 millions dollars. Two dozen major bridges in the County and several within 
community boundaries as well as numerous minor bridges received crippling damage 
Hundreds of miles of county roadways, city streets, sewage systems, rural wells, and 
septic systems were rendered useless. Hundreds of families were cut off from life saving 
relief 


In addition to the major losses of public facilities, services, and private property 
was the fmstration of attempting to deal with enforcement regulations and some of the 
agencies that administer these regulations. Cooperative programs were hammered out in 
the majority of instances but not without constant conflict over basic authority and 
priorities for protection of life and property verses the protection of fish and fish habitat. 

County (or City) government is by law the primary response and prevention 
agency responsible for life, livelihood, and the protection of public and private property 
and facilities in the event of a natural disaster. However, shoreline management codes 
meant to be applied under “business as usual” circumstances were applied with little 
consideration of people needs during the emergencies Current state and federal 
codes/regulations when applied in emergencies greatly increase the potential for loss of 
life and property and were a direct challenge to the responsibilities of county and city 
officials There is ample evidence to suggest that endangering fish or disturbing fish 
habitat is a satisfactory reason for denying permits or not expeditiously approving 
emergency work orders regardless of the severity of damage or threat to life and 
property The codes/regulations are also being used by state and federal agencies to 
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Teslimony for Reform of the Endangered Species Art 
Page 2 of 2 

dictate to the counties and cities when an emergency is over regardless of obvious 
imminent danger The promise to streamline requirements or speed up approval 
procedures, including verbal approval, did not materialize until after much time 
consuming confrontation The definition of an emergency (state and federal agencies 
recognize immediate situation only) created tremendous potential for the endangerment 
of life, facilities, and property Preventive maintenance against disaster cannot be 
developed under the current interpretation of regulations. Countywide (including 
cities/communities) comprehensive flood control plans including preventive maintenance 
programs and emergency procedures would save millions in damage repair and greatly 
reduce threat to life and property 

Recognizing the need for immediate regulatory reform, the State of Washington 
recently approved a bill containing a directive expanding the definition of emergencies to 
include imminent as well as immediate situations and authorizing the development of a 
county five year preventive maintenance plan. However, the year long efforts resulting 
in the successful passage of the State legislation will be wasted unless the ESA of 1973 is 
amended also Columbia County strongly supports the approval of HR 478 containing 
amendments to the ESA of 1973 Natural disasters require the ultimate in team work 
before, during, and after the event. The passage of HR 478 would provide a key element 
in insuring team members the ability to perform in a responsive manner and to develop 
comprehensive planning designed to protect both environmental and local interests. 
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REPLY TO 
ATTEN'nON OF 


DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 
CIVIL WORKS 
108 ARMY PENTAGON 
WASHINGTON DC 20310^108 

Id MAY W7. 



Honorable Don Young 
Chairman 

Committee on Resources 
House of Representatives 
Washington, D. C. 20515 

Dear Mr. Chairman: 

At the April 10, 1997, Committee on Resources oversight 
hearing on implementation of the Endangered Species Act, I 
offered to provide information on the Army Corps of Engineers 
activities since 1986 to reconstruct the levees in the 
Marysville- Yuba City, California, area for the hearing record. A 
levee did break in this area near Arboga, California, in January 
1997. 


Enclosed is a chronology of major actions and decision 
points leading to the ongoing levee reconstruction project in the 
Marysville-Yuba City area. Federal and state environmental 
protection provisions were considered and complied with in 
conjunction with Corps and local sponsor's approvals and funding 
decisions. Endangered Species Act procedures and provisions did 
not cause delays in schedules for this levee reconstruction work. 

Thank you for the opportunity to appear before the committee 
to provide information on this subject. 

Sincerely, 

Michael L. Davis 

Deputy Assistant Secretary of the Army 
{Civil Works) 


Enclosure 
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CESPK-PM-C 
5 May 1997 


Sacraaanto Rlvar Flood Control Systom Evaluation 
Second Phase* Karysville/Yuba City Area 
Summary o£ Major Actions 


Date 


February 1986 


Action 


Flood of 1986 caused 
numerous levee problems 
on Sacramento River Flood 
Control Project levees. 


Comments 


Five Phase 
evaluation of 

system proposed. 


May 1988 


Second Phase (Marysville/ 
Yuba City area) of levee 
evaluation initiated. 


First Phase 
initiated in January 
1987. 


September 1991 


Initial Appraisal Report 
on levee conditions and 
need for reconstruction 
approved . 


2 ••1/2 years to 
evaluate levees and 
approve general plan 
for reconstructing 
levees. 


October 1992 


New Construction Start 
funds appropriated for 
levee reconstruction in 
Marysville/Yuba City 
area. 


April 1993 


National Environmental 
Policy Act document 
prepared. 


75*8 acres 
mitigation area ; 
needed to offset 
adverse impacts i 
primarily to , ; ; 

threatened species 
under the Endangered 
Species Act. 


May 1994 


Design Memorandum, plan 
and cost for levee 
reconstruction worJc in 
Marysville/Yuba City area 
approved. 


2*1/2 years to 
explore, design, 
revise , and update 
plan for 32 miles of 
levee reconstruction 
work. 
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SacraMMito Rlv«r Flood Control Systaa Ivaluntion 
Socond PharOf Marysvillo/Tuba City Araa 
SumiDary of Major Actions 


Date 

Action 


July 1994 

Project Cooperation 
Agreement executed 
between Corps of 

Engineers and California 
Reclamation Board. 

Local at^portlng 
agreement between 
KecXamation Board 
and local entitles 
signed in uTune 1994. 

July 1995 

First construction 
contract awarded on 
levees north of 

Marysville . 

Lands acquired for 
levee reconstruction 
work in June 1995. 

Work ; oon^lefeod iii 

September 1996/ 

August 1995 

Mitigation area contract 
initiated. 

Lands aci^ired for 
mitigation area in 
Febiruary;:. 1^95 ; 

Deceitiber 1995 

"Betterments" to be 
included with levee 
reconstruction work in RD 
784 (Linda/Oli vehurst/ 
Arboga) . Work to be 
accomplished in two 
separate construction 
contracts . 

slurry; Wall design 
with "betfcennehtB" 
initiated while 
remaining desigt* > 
rescheduled: pending 
findings of Yuba 
River Basin 
Feasibility Study on 
the likely: National 
Economic Development, 
plain for\ future/.,.: 
flood control 
improvements ^ 

February 1996 

Likely National Economic 
Development plan 
evaluated; Contract 2 
"betterments" to be 

included. 

Plans revised and 
first constiiietion 
contract with: . 
"betterments"/ 
scheduled for award 
in September 1996. 
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Sacramento River Flood Control System Evaluation 
Second Phase, Marysvllle/Yuba City Area 
Susnoary of Major Actions 


Date 
September 1996 


Action 

Contractor bide opened 
for first construction 
contract in Reclamation 
District 784. 


Comments 


Bidder protested. 


January 1997: 


Levee break at Arboga. 


January 1997 


First construction 
contract awarded in 
Reclamation District 784. 


4 months to resolve 
bidder's protest 


June 1997 
(current 
schedule) 


4 additional months 
to modify plans : for 
post>^£lpod 
conditions. 


Plans for second contract 
with "betterments" 
scheduled for completion. 
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Charles F. Gaavin 
President 

Chi^ExKutive Officer 


April 15, 1997 


The Honorable George Miller 
United States Hoirsc of Representatives 
Washington, DC 20510 

Re: Opposition of Trout Unlimited (TU) to HR 478, "The Flood Prevention 

and Family Protection Act of 1997." 

Dear Representative MtUer. 

lam'ivriting to express our strong opposition to the above-referenced bill 
and to urge you to oppose it vigorously as well. While we have strong sympadiy 
for the bill's stated purpose -to improve dw ability of people, municipalities and 
agencies to cope with floods- it w(^d in reality make flooding worse in addition to 
undercutting critical trout and salmon, and overall watershed, restoration efforts 
nationwide. 

HR 478 is unnecessary. The legislation would exempt federal and non- 
federal flood control projects from tiu* consultation (Section 7(a)) and take (Section 
9(a)) requirements of the Endangered Species Act (ESA) for any agency action that 
consists of constructioa operation, maintenance and repair of flood control 
facilities for emergency actions as well as routine maintenance. The U.S. Fish and 
Wildlife Service and the National Marine Fisheries Service already have ample 
authority to deal with remediation of floods and structure repair in a timely, 
flexible manner. There is no credible evidence from the recent California and 
Padfic Northwest floods tiiat Implementati^ of the ESA has worsened flood 
damage or mcreased human sufferii^. 

Enactment of HR 478 would undercut trout and salmon protection and 
recovery efforts nationwide. There are literally thousands of dams and other 
.strudures nationwide that have flood control as a purpose. Construction and 
operation of these dams arc tme of the primary reasons why the nation now has 
twelve spedes of trout and salmon tm the endangered spcdcs list, iiKluding the 
once ubiquitous and valuable runs (d Snake River Chinook and central California 
coho salinon. Many other spedes of trout and salmon (Atlantic salmorv steelhead, 
and bull trout to nanva but a few) are candidates for listing. HR 478 would give 
dam-managing agencies, $ud> as FERC, the Bureau of Reclamation aiui the Army 
Corps of Engineers, carle blanche to conduct or authorize construction. inaintenarKe, 
repair and operation of dams and other structures in the luunc of flood control 
regardless of the impacts of those actions on listed species. This is a prescription fur 

America's Leadinf CoUtwanr FLiherics Omservailon Orfanizatinn 
Washinjjnon. D.C. KeaJ<|uaners: ISOO Wilion Blvd.. Suin 310, Arllngom. VA 22209-2404 
Main Nun^; 703-522-0200 FAX: 703-284-9400 
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The Honorable George Miller 
AprU 15, 1997 
Page Two 

species extinction and further erosion of once-thriving sport and commercial 
salmon fisheries on both coasts of the natitm. 

Finally, HR 478 would likely worsen the effects of floods. The science of 
managing floods to protect human health as well as natural resources is telling us 
to move away from increasing our use of structures and toward restoring healthy 
floodplairui and wetlands. The bill would only exacerbate the problem of having 
too any flood control structures, and not enough natural flood control s>^t€tns. 1 
urge you to pvursue efforts to increase the nation's inventory of healthy floodplains 
and wetlands, rather than passing bills such as HR 478. 

Aga In, 1 urge you to oppose this biU. 

Sincerely yours, 

CMaaaA 

Charles F. Gauvin 


cc: Members of the Resources Committee 
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Public Interest Research Group 

National Association of State PIRGs 


April 9, 1997 


Dear Representative, 


Board of Directors 
Alaska PIRG 
California PIRG 
Colorado PIRG 
Conneccicul PIRG 
Florida PIRG 
Illinois PIRG 
Maryland PIRG 
Massachusetts PIRG 
PIRG in Michigan 
Missouri PIRG 
Montana PIRG 
New Jersey PIRG 
New Mexico PIRG 
New York PIRG 
Ohio PIRG 
Oregon State PIRG 
Pennsylvania PIRG 
Vermont PIRG 
Washington PIRG 
Wisconsin PIRG 


U.S. PIRG 


IbrnoiTOw, the House Resources Committee will be holding a hea ring 
on a bill (H.R. 478) introduced by Representatives Richard Pombo (R-CA) and 
Wally Merger (R-CA) which, if enacted, would permanently waiw compliance 
with the Endangered Species Act (ESA) for ALL flood-control projects, 
including dams, levees, canals, and land use pla nning in flood plains. U.S. 

Public Interest Research Group, as well as the State PIRGs, representing over 
one million members across the country. OPPOSE this bill, as well as aiy 
other attempts to weaken the ESA. 

Bill sponsors blame the ESA for the flood damage in California and 
offer their bill as a solution. Indeed, Rep. Pombo has claimed that the ESA 
prohibited maintenance on levees because they had been "deemed habitat for 
bugs and rodents like the Elderberry Beatle (sic).'' However, such claims are 
completely unsubstantiated. The ESA was not a cause of the widespread 
flooding in California, nor was it a barrier to levee maintenance and repair. 

Rather, a shortage of funds, design defects, water management practices, and 
building on flood plains all contributed to the flood damage. Finger-pointii^ 
at the ESA serves no legitimate ends and ignores the true causes of the 
devastation in California. This misdirected anack could prevent real solutions 
to the problems that caused the floodii^. 

Besides the fact that the ESA did not cause the flood damage in 
California, a "waiver" of the ESA for all repair, maintenance and 
improvement of flood-control projects is completely unnecessary. The Act 
already contains emergency provisions that allows for the replacement and 
repair of public facilities in Presidentially declared disaster areas. In flset, the 
US. Fish and Wildlife Service (FWS) has already issued a poliQ' statement- 
clarifying how it will implement these emergency provision in the 42 
California counties that have been declared Federal disaster areas. Under the 
policy, flood-fighting and levee repairs needed to save lives and property are 
automatically exempted from the ESA. In addition, ai^ improvements or 
upgrades to existing structure will be given an expedited review. The 
POmbo/Heiger bill goes way beyond these exemptions, however, and is 
nothing more than a backdoor aoack on the Act. 

We urge you to oppose this bill and ai^ other efforts to wealren the 
ESA. I would be happy to speak with you or a member of your staff if you 

218 D Sireei. SE Wuhinglon, DC 20003 (202) S46->'/ 
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have any questions. 

Sincerely, 

Kimberley De^pno (j 

Staff Attorney 


Alabama Rivers Alliance • American Canoe Association • American Rivers • 
Appalachian Mountain Club • Atlantic Salmon Federation • California Sport Fishing 
Protection Alliance • California Trout •Colorado Rivers Alliance •Federation of Fly 
Fishers • Friends of the River • Idaho Rivers United • Michigan Hydro Relicensing 
Coalition • Montana River Action Network • Natural Heritage Institute • New England 
F.L.O.W. • New York Rivers United • River Alliance of Wisconsin • River Council of 
Wahsington • Sawmill River Watershed Alliance • Trout Unlimited • Tuolomne River 
Preservation Trust 

March 17, 1997 

Representative George Miller 

Ranking Member, House Resources Committee 

U.S. House of Representatives 

B-1324 LongworA House Office Building 

Washington, DC 20515 

Re: H.R. 478. Flood Prevention and Family Protection Act of 1997 

a bill to amend the Endangered Species Act of 1973 (16 U.S.C. 1536(a)) 

As members of the Hydropower Reform Coalition, we arc very concerned that proposed 
language in Congressman Wally Herger’s bill, H.R. 478, to amend the Endangered Species Act 
of 1973 is unnecessarily broad and would effectively render the ESA meaningless in the 
licensing of hydrodam facilities and in the enforcement of compliance with those licenses. 

This bill will further imperil endangered and threatened species by exempting Federal and non- 
Federal flood control projects, facilities, and structures from consultation and conferencing under 
Section 7(a) of the ESA and from taking of a species under Section 9(a), all under the guise of 
protecting the public. The proposed amendments allow the possibility for broad interpretation of 
a “flood control project” to include hydropower dams and other relat^ facilities, reopening 
i^umerous agreements and licenses to endless litigation. 

We understand that the Resources Committee may be holding a mark-up on this bill. We urge 
you to raise these concerns with Mr. Herger, Mr. Pombo, and the members of your committee. 

The undersigned conservation and recreation groups represent over 750,000 individuals 
nationwide. Most of us work to protect endanger^ river species from the damaging effects of 
dams and other obstructions. Aquatic species are disappearing at an alarming rate: 68% of 
freshwater mussels and 39% of Ashes are either extinct, imperiled or vulnerable. This is 
compared to 14% of birds and 16% of mammals.' 

While many of our groups share concerns about the r^nt flooding in California and other states, 
we feel strongly that this bill will do nothing to remedy the present situation or any future 


' Stein, Bruce and Stephanie R. Flack, 1997 Species Report Card: The State nf T I S. 
Plants and Animals. The Nature Conservancy, Arlington, VA 
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problems. This bill is nothing but a veiled attempt to roll back iihportant environmental 
legislation for the benefit of a few industries. Section 7(p) of the ESA already provides ample 
flexibility in natural disaster situations and was enacted in several instances during this spring's 
floods in California. It is wrong to blame the elderberry beetle or other endangered species for 
the flooding in California and amending the Act will do nothing to further prevent such disaster. 

By exempting agencies from responsibility for consultation and conferencing, this bill gives 
Federal Energy Regulatory Commission, the Army Corps, the Bureau of Reclamation, and other 
agencies that regulate hydropower facilities, the ability to circumvent the U.S. Fish and Wildlife 
Service and National Marine Fisheries Sendee. Those later mentioned agencies have the 
expertise and legal mandate to protect fish and wildlife, for which FERC and others have little 
obligation or incentive to act. 

The permitting of takings under H.R 478 gives dam owners and federal agencies carte blanche to 
do whatever they will, without consideration for the laws with which all citizens must abide. 

Such favoritism is not justified by a perceived crisis of either potential or real flooding events. 

Economically significant species such as salmon continue to decline as a result of dam 
construction and operation. By backsliding on the ESA as in H.R. 478, we will further lose these 
and other imperiled aquatic species. Please recognize these concerns, not as a callous disregard 
for human suffering in what is clearly a difficult time for thousands of citizens affected by floods, 
but as a call for a more targeted and directed solution that does not scapegoat endangered species 
and sacrifice our natural heritage. 


Sincerely yours. 


Alabama Rivers Alliance 

American Canoe Association 

American Rivers 

Appalachian Mountain Club 

Atlantic Salmon Federation 

California Sport Fishing Protection Alliance 

California Trout 

Colorado Rivers Alliance 

Federation of Fly Fishers 

Friends of the River 

Idaho Rivers United 

Michigan Hydro Relicensing Coalition 


Montana River Action Network 
Natural Heritage Institute 
New England F.L.O.W. 

New York Rivers United 
River Alliance of Wisconsin 
River Council of Wahsington 
Sawmill River Watershed Alliance 
Trout Unlimited 

Tuolonme River Preservation Trust 
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C4' THE NE W yoRK TIMES THE ENVIRONMENT tv 

California Floods Change Thinking 
on Need to Tame Rivers 


New approach tries . 
to restore waterways’ 
natural functions. 


By JON CHRISTENSEN 


Sacramento, Csiif. 

N OW that the raging flood- 
waters that made Califor- 
nia’s Central Valley as in- 
land sea last moott have 
largdy receded, a debate about the 
lessons of the floods is under way 
among scientists, environineatalists, 
planners and politicians. 

The New Year's floods began when 
a three-day storm dumped warm 
rains from Hawaii on a snowpack 
that was already nearly double the 
average in the Sierra Nevada. Run- 
off ^ckly filled reservoirs and over- 
whelmed l^ees. Floodwaters cov- 
ered 250 square miles and destroyed 
or damaged at least 16,000 homes, 
killed eight people, and caused an 
estimated $1.6 blUlon in damage in 
California. 

.The devastation has prompted 
some state and local offlclals to try 
to revive a moribund proposal to 
buUd the Auburn Dam on the Ameri- 
can River above Sacramento. But 
most offlclals .acknowledge that 
there is scant chance of getting Fed- 
eral or state funds for big new dams. 




Instead there Is a wide coosensos 
that riveri need more room “to do 
their own thing,“ in the words of 
Dave Gore, a planner with the Army 
Corps of Engineers in Sacramento. 
The Federal Go^rnmeot, states and 
counties are moving away fTtMn “big 
structural flood coutrol measures" 
that cost a kN to build and maintain, 
he said. 

“Rivers are going to flood and 
meander and shift their alignments 
as floods come and go," be said. “It 
you use some sense ind put a corri- 
dor of 100 feet on each side of the 
river and doi't allow development 
there, in the long run yw're saving 
yourself a lot of money, headache 
and heartache, and you have a nice 
river corridor." 

Environmentalists applaud this 
change in thlnkli^ “We’re going to 
have to live with floods," said 
Charles Casey of Friends of the Riv- 
er in California, which has lotight the 
proposed Auburn Dam for many 
years. But it is no Icmger )nst envi- 
ronmentalists are saying such 
things. 

“We're starting to look at the big 
picture instead of just putting things 
Jiack the way they were," said Linda 
Adams, a staff member of the State 
Senate Committee on Agriculture 
and Water Resources, which has 
been holding hearings on the floods. 
“We've channeled the rivers into 
small spaces and they don’t like It." 

Walter Yep, chief of planning for 
the Army Corps of Engineers in Cali- 


fornia, Nevada, Utah and Colorado, 
said max^ pecfdB calling for 
more daix& “This generally h^)pens 
srtien you have the misery of flood- 
ing,” he said. "But the values of 50 
years ago — lAen we built dams 
upstream and we straightened our 
rivers and put them in concrete 
channels — need to be re^tamined.” 

The Mississippi floods of 1993 
brought this change in thinking to the 
forefront, said Mr. Yq>. But it has 
been in the works for SOme time 
here. And this year’s floods provide 
an opportunity to put the new con- 
cepts to work. The Corps' flood con- 
trM projects “never provided for 
natural flood plains," Mr. Y^ said. 
Now the agency, is trying to restore 
some of the natural functions of riv- 
ers, In some places taking down 
its levees and opening its concrMe 
channels. “When we talk about con- 
struction now it’s not necessarily 
concrete,” be said. "It's restoring 
rivers, putting a meander In, land- 
scaping and.revegetatlon.” 

tir. Jeffrey F. Mount, author of 
“California Rivers and Streams: 
The Conflict Between Flnvial Pro- 
cess and Land Use" (University of 
California Press, 1995). said: “The 
Corps of Engineers and the Bureau 
of Redamatkn are undergoing gut- 
wrenching philosophical changes. 
The old tradition of when in doubt, 
pour coocrete, is simply not going to 
work anymore for financial aMl envl- 
ronmental reasons.” 

Dr. Mount’s bo(A examines bow 
California’s landscape has bea 
transformed in the last caitury by 
damming and channeling rivers and 
building in flood plains. ;*The same 
. mistakes that were made on the Mis- 
sisslpiri were made here and contlii' 
ue to be- made,” Dr. Mount, said. 
“We’re rapidly urbanidng and aU 
that growth Is -taking phi^ in the 
flood plain. ' CaUfornlans have be- 
come addicted to levees There are 
over 5,000 miles of lev^ In Califor- 
nia. And each additional levee con- 
structed along a rlvtf treads the 
impaa to another region, whidi In 
turn b^ins to ^ead for more protec- 
tion. The crisis wtH be .visited again 
and again if we don’t learn some 
lessons from what haniened." 
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Flood p lains are by definition resu> 
larly occupied by floodwaters, he 
said, and free-running rivers tc^ 
their banks on average once every 
two years. “I think we should turn 
flood control on its head,*’ J>r. Mount 
said. “We should seek flood promo- 
tioa Flooding in one place spares 
another. I like to think of it as a 
system of circuit breakers. If floods 

occur primarily on agridiltural 
areas the damage to population ceor 
ters is reduced.’* 

Dr. Mount said planners have be' 
gun to move away from pouring con- 
crete, building reservoirs and chan- 
neling rivers, to restoring streams 
and rivers and constructing wet- 
lands to slow, down," retain and 
spread out flood waters. Levees are 
being set back from river channels to 
give rivers room to meander and 
develop riffles, pools and riparian 
vegetation, and to store water on 
their flood plains, reducing upstream 
and downstream flooding. Farmers 
are being paid to allow their fields to 
be fiood^ during high water. 

"But the cheapest and best ^ 
proach is good land use planning,’’ 
Dr. Mount said. Developments are 
still being planned and built in flood 
plains around the West, but new de- 
velopments often include open 
spaces that are meant to flood. 

The Yolo Bypass Is an example of 
an engineered solution design^ “to 
mimic the natural process of a flood 
plain within a river system,” said Dr. 
Mount, “allowing a river access to its 
flood plain.” A SO^znile-long stretch of 
farmland is protected by levees and 
farmed in the summer. In the winter, 
the leve^ are (^>aied and the bypass 
carries flood waters from the Sacra- 
mento River to the San Francisco 
Bay Delta. 

The Corps of Engineers is now 
looking at other areas on the Sacra- 
mento River near Yuba City, Marys- 


' New Approach to Managing a River 

''‘‘High levees r>ext to a river'a central channel (top) may control a flood, 
but at great expense. Less expensive set-back levees (bottom) let the 

I ^fiver occupy its natural flood plain. The resulting wetlands act as a 
^' buffer for floods; between floods, they can be used for farming. 


Chaniiellzad leveed river 
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ville and Sacramento where the “riv- 
er has potential to meander natural- 
ly or we can provide a bypass area 
•"that'cah-'serve' u habitat or farm- 
land,” Mr. Yep said. “This is a good 
opportunity to look at where we can 
widen the river course. It’ii be diffi- 
cult in urban areas but outside of 
those areas we have tremendous op- 
portunities to widen the river and 
provide more room for the river to 
flow.” - , . 

State agencies and the Federal 
Emergency Management Adminis- 
tration are also looking at ways to 
spend disaster relief money to help 
r^uce future flood damages. Since 
the Midwest floods of 1993, 15 percent 
of the flood relief money distributed 
by the agency has gone to states for 
mitigation projects. In the Midwest 
the program was used to buy out or 
relocate, about homes and 

buslne^es and move buildings from 
more than 100,0(M. acres of^ flood 
plain. - ' . i , - 

Major efforts to reform Federal 
irrigation projects; in the Central 
Valley and Ae San Francisco , Bay 
Delta are a^' proyMlng millions of 
doU^ for ie^rmlon projects that 
viU help with flood management in 
the future. *‘ln the. past ;we would 
hear It. would be gmt to dQ.tbese 
things but we don’t have the where- 
withal and resources,” said David 
Yardas of . the Enyironmental De> 
feise Fund. “We think there’s a real 
wln-win-wln to move the levees back 
and take pres^re off the levees, let 


the river find its meander and re* 
store habitat, and provide some w^ 

ter supply benefits.” “ 

The Environmratal Defense iNnd 
is urging that a commission study, 
the California floods much like thC 
interagency panel that studied floo(^ 
plain management after the Missis** 
sippi floods. But Brig. Geo. Geralit 
Galloway, retired, of the Army Corw 
of Engineers, who led the Mississlpju* 
flood plain study, said be did not 
think a commission would add muclt: 
to the debate in California. - -- « 

“The principles of flood plain manr ■ 
agement are now well known,*;, h4; 
said. “There’s no silver bullet Whab 
you need is people willing to come to 
grips with the problem honestly; Ad<(1 
now is the time to come to'^ps edtlj; 
it because the half-life of memories' 
of floods is very short” . « 

For some, the lessons of this floot^ 
have already sunk Iul After wamhinf 
the Sacramento River^flood his 60$ 
acres of almond and pi^e orchari^ 
Barney Flynn has decided to/st^ 
fluting the river. Mr.vFlynn_spe^ 
$70,000 to fix 1,200 lee! of Iweem ^ 
outside edge of a riy^.'bend.afb^ 
floods last year. Hen^ pl^te.selj^ 

50 acres of riyerfrontprc^rty to tb& 
Unit^ States Fl^ and,WildUfe'Sen^ 
ice and move his.leve^ back 600 fee^ 

. VWe’re getting out of the leveej 
l^iness.V he said VWe sat back an£ 
looked at the cost ol maintaining thar 
levee and decided that if the river 
wants to change course it mi^t be. 
more productive for us to back oft.*^ . 
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RESOLUTION NO. F97-5 
SUPPORTING H.R. 478 

“FLOOD PREVENTION AND FAMILY PROTECTION ACT OF 1997" 

WHEREAS, on January 21, 1997 Congressman Hergcr and Congressman Pombo of the United 
States House of Representatives introduced a bill entitled H.R. 478, otherwise known as the “Flood 
Prevention and Family Protection Act of 1997", an amendntent to the Endangered Species Act of 
1973; and 

WHEREAS, the purpose of this Bill is to improve the ability of individuals and local, state, and 
federal agencies to comply with the Endangered Species Act of 1973 in building, operating, 
maintaining, or repairing flood control projects, &cili6es, or structures to address imminent threats 
to public health or safety or catastrophic natural events or to comply with local, state, and federal 
public health or safety requirements; and 

WHEREAS, during the District's fifty year history, it has developed an extensive flood control 
system in western Riverside County including 3S dams, debris and detention basins, 48 miles of 
levees, 188 miles of open channel and 182 miles of underground storm drain; and 

WHEREAS, proper operation and maintenance of this flood control system is critical to protect the 
life and property of the residents of western Riverside County, and is essential to ensure that 
economic activity and transportation corridors are not disnqjted during times of flooding; and 

WHER,3AS, several of these projects have been constructed in paitnership with such Federal 
agencies such as the U.S. Army Corps of Engineera, the Natural Resources Conservation Service 
and the U.S. Forest Service; and 

WHEREAS, in the case of projects constructed with Federal partners, the District is mandated to 
operate and maintain those projects to standards dictated by the Federal agencies, as well as 
indemnifying and holding them harmless from all liability and damages; and 

WHEREAS, there are addifional Federal mandates for flood control maintenance through the 
County’s participation in the National Flood Insurance Program, wherein the Federal Emergency 
Management Agency (FEMA) requites the "Community", in this case Riverside County and its 
incorporated Cities, to maintain dm carrying capacity of all flood control fecilities, and in some cases 
even semi-natural creeks and rivers; and 

WHEREAS, as owner of most of the regional bcilitics, this maintenance responsibility ultimately 
falls on the District, which, if it &ils to meet its maintenance responsibility, subjects the 
"Community" to expulsion fiom the National Flood Insurance Program, loss of other Fedhnl aid, 
and even exposure to suits by FEMA fix recovery of flood insurance and disaster payments; and 

4 / 8/97 9.2 
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WHEREAS, examples of adverse impacts to the public’s health and safety brought about by federal 
regulation and the federal Endangered Species Act of 1973 include: 

• The January 1 993 flooding of Old Town Temecula by Murrieta Creek which resulted 
in over ten million dollars of property damage. Federal officials refused to allow 
mechanical clearing and removal of accumulated sediment in the creek, partially due 
to alleged concerns about the endangered least Bell's vireo, and only after the flood 
damage occurred, were they willing to allotti' critically needed flood control 
maintenance to take place. 

• For a significant period, the District had been advised that it could not control 
burrowing rodents in major earth fill flood control dams (Alessandro and Pigeon Pass 
Dams) for fear of accidentally "taking" the endangered Stephens' kangaroo rat. 
Failure to control burrowing rodents in these earth fill dams could have lead to a 
catastrophic failure impacting large areas of the cities of Riverside and Moreno 
Valley. 

• The District was prevented for more than two years fi^m making critical repairs to 
the Santa Ana River levees, a Federal flood control project protecting the City of 
Riverside, because two ertdangeied woolly-star plants were discovered in the general 
area of the repair wofic; and 

WHEREAS, survival of a species was not at slake in any of these cases, but inflexibility built into 
the Endangered Species Act, along with inflexil^ty of the regulatory staff, created an enviroiunent 
where reason and the public interest were of little consequence; and 

WHEREAS, the District’s mission of constructing projects, facilities and structures to address 
imminent threats to public health or safety or catastrophic natural events or to comply with local, 
state, or federal public health or safety requirements has often been and, without amendments, will 
continue to be impaired by the federal Endangered Species Act of 1973; now, therefore, • 

BE IT RESOLVED by the Board of Supervisors of the Riverside County Flood Control and Water 
Conservation District in regular session assembled on April 8, 1 997, that they support H.R. 478, the 
Flood Prevention and Family Protection Act of 1997. 

BE IT FURTHER RESOLVED that the General Manager-Chief Engineer, or his designee, is 
authorized and directed to distribute certified copies of this resolution to Members of the House of 
Representatives Committee on Resources and to provide testimony before that Committee as to the 
Board’s support of this Bill. 

ROLL CALL: 

Ayes: Buster, Tavaglione, Venable and Mullen 

Noes: None 

Absent: Wilson 
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IMPACTS OF THE ENDANGERED SPECIES ACT 
ON FLOOD CONTROL ACTIVITIES 

STATEMENT OF FRANK J. PEAIRS 
TO THE 

U.S. HOUSE OF REPRESENTATIVES 
COMMITTEE ON RESOURCES 
HONORABLE DAN YOUNG, CHAIRMAN 
APRIL 10, 1997 

Mr. Chairman, members of the Committee, my name is Frank Peairs, and I’m the Assistant 
Chief Engineer of the Riverside County Flood Control and Water Conservation District. We 
appreciate this opportunity to present the Committee with information regarding impacts of 
the Endangered Species Act on the District’s operations. 

Over the past fifty years, the District has developed an extensive system of flood control 
facilities including 33 dams and detention basins, 48 miles of levees, 188 miles of open 
channel and 182 miles of underground storm drains. Timely maintenance of the District’s 
system is critical to ensure protection of the lives and property of our residents. The District 
is mandated to maintain projects constructed with Federal partners to standards dictated by 
the Federal agency; and the Federal Emergency Management Agency, or FEMA, mandates 
local government to maintain its flood control fticilities as a condition of participation in the 
National Flood Insurance Program. Failure to do so can result in expulsion from die Program 
and other sanctions. 

For decades, the District routinely mairitained its system without outside interference. But 
over the past several years we have been hamstrung in this effort through the regulatory 
activities of several Federal agencies including the Corps of Engineers, the Enviromnental 
Protection Agency and the U.S. Fish and Wildlife Service . These agencies have veto power 
over local flood control maintenance activities by virtue of regulations promulgated under 
authority of the Clean Water and the Endangered Species Acts. Althou^ these laws have 
been on the books for many years, their impacts have become more burdensome as Federal 
agencies have issued new and more stringent regulations, often without the authority of new 
law, and sometimes as a mearts to negotiate settlement of envirorunental lawsuits of 
questionable merit. An example is the lawsuit and negotiation which resulted in the Corps 
adopting the so called Tulloch Rule which was recently overturned by the courts. 

Today, three separate Federal permits are required under the Clean Water Act to operate and 
rrtaintain the District’s flood cmitrol systems, including a Section 404 Dredge and Fill Permit 
from the Corps of Engineers. In addition, under Section 7 of the ESA, the Corps is requited 
to "consult" with the Fish and Wildlife Service where a permitted activity may Jeopardize an 
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endangered or threatened species, and EPA retains veto power over any permit issued by the 
Corps. This web of multiple permit requirements prevents timely maintenance of critical 
flood control facilities, and poses an ongoing threat to the public health and safety. Many 
examples can be cited: 

• In one case, the District was prevented from making critical repairs to the Santa Ana 
River levees because two endangered woolly-star plants were discovered in the 
general area of the remedial work. The District is mandated to maintain these levees 
by the Corps of Engineeis, which constructed them, but could not do so for more than 
two years even though a failure would have been catastrophic. 

• In another case, in January of 1993, overflow from Murrieta Creek caused serious 
flooding in the Old Town area of the city of Temecula. Flows raged through 
businesses, restaurants and residences, causing over ten million dollars in property 
damage. I was there that night. The power was out, and as I looked into the darkness 
of Old Town I was certain that many lives had been lost. Miraculously none were, 
but there were many close calls. The real tragedy is that the flood was absolutely 
preventable. Prior to the flood, Federal officials had refused to allow mechanical 
clearing of vegetation and removal of accumulated sediment on the creek, partially 
due to alleged concerns about the endangered least Bell's vireo, and only after the 
damage occurred did they allow the critically needed maintenance to take place. 
Ironically, FEMA later reimbursed the District and the City of Temecula for much of 
the cost of the post flood maintenance. 

Survival of an endangered or threatened species was not at stake in either of the cited cases, 
but inflexibility built into the ESA, coupled with indifference to public health and safety 
issues on the part of resource agency and regulatory staffe, prevented the District from taking 
appropriate corrective measures in a timely marmer, uimecessarily jeopardizing lives and 
property. 

I have focused on maintenance issues today, but the District has also experienced major 
difficulties with the ESA in permitting new flood control projects. Additional information 
on these problems has been provided in the District's written testimony, along with a specific 
list of reforms to the Endangered Species Act recommended by the District. 

Time prevents covering the entire list, but most critical of the proposed reforms is a 
categorical exemption from provisions of the ESA for routine maintenance and emergency 
repair of all existing flood control facilities. Accordingly, on April 8, 1997, the District’s 
governing Board approved Resolution No. F97-5, supporting H J<. 478, the Flood Prevention 
and Family Protection Act of 1997. A copy vrill be provided to the Committee upon 
certification by the Clerk of the Board. 
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The District fully understands that flood control programs and projects are currently 
undergoing dramatic change. But numerous citizens still rely on existing flood control 
systems to protect their lives and property, and reform is necessary to ease the regulatory 
burden on local government, and to allow critically needed maintenance to take place. Thank 
you for consideration of these remarks, and the additional information and recommendations 
contained in our written testimony. 
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